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PREFACE 


Employment  and  education  equity  programs  are  on  institutional  and 
legislative  agendas.  Proactive  initiatives  are  increasingly  considered  to  be 
essential  to  remedying  the  systemic  and  pervasive  inequalities  experienced  by 
historically  disadvantaged  groups  in  society.  Indeed,  the  Canadian  Charter  of 
Rights  and  Freedoms  and  human  rights  legislation  across  Canada  include 
specific  provisions  endorsing  special  programs  as  consistent  with  the  general 
purposes  of  equality  guarantees.  Moreover,  in  recently  enacted  pay  equity 
legislation  and  the  impending  Employment  Equity  Act,  Ontario  has  begun  the 
process  of  implementing  a  new  generation  of  human  rights. 

Despite  widespread  acknowledgment  of  the  importance  of  proactive 
equity  initiatives,  there  is  growing  debate  about  the  scope,  content,  and 
fairness  of  special  programs.  Questions  about  the  meaning  and  effects  of 
special  program  provisions  in  the  Charter  and  in  human  rights  codes  are 
increasingly  being  Ungated.  It  is  in  this  context  that  the  Commission  felt  it 
timely  and  important  to  begin  to  explore  these  human  rights  issues. 

The  present  research  paper,  prepared  for  the  Commission  by  Professor 
Colleen  Sheppard  of  the  Faculty  of  Law  of  McGill  University,  focuses  on 
litigation  relating  to  special  programs.  It  canvasses  the  questions  and 
concerns  being  raised  about  special  programs  in  litigation,  and  discusses  the 
interpretation  of  constitutional  and  legislative  provisions  that  endorse  equity 
initiatives.  In  so  doing,  the  study  paper  is  designed  to  provide  guidance  to 
adjudicators  confronted  with  the  questions  raised  by  the  practice  of  equity. 
It  is  also  directed  at  legislators  and  policy  makers  faced  with  the  need  to 
develop  more  elaborate  guidelines  about  the  implementation  of  equity 
initiatives.  As  a  background  study  paper,  it  does  not  include  specific 
proposals  for  reform,  but  rather  provides  a  useful  starting  point  for  the 
formulation  of  pub  he  policy  in  this  area,  and  contributes  to  the  Commission's 
longstanding  concern  with  human  rights  issues. 

The  Commission  is  very  grateful  to  Professor  Sheppard  for  this  excellent 
paper  and  for  the  stimulating  and  challenging  discussions  it  has  provoked 
within  the  precincts  of  the  Commission.  We  publish  the  paper  in  the 
confident  expectation  that  it  will  have  a  similar  effect  elsewhere. 
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INTRODUCTION 


Though  equality  is  widely  endorsed  as  a  shared  community  value,  we 
continue  to  live  in  a  society  characterized  by  group-based  patterns  of  social, 
economic,  and  political  inequality.  Moreover,  it  is  becoming  increasingly 
apparent  that  inequality  cannot  simply  be  explained  in  terms  of  aberrant, 
prejudicial  acts  of  individuals.  Rather,  we  must  acknowledge  the  deeply 
embedded,  institutional  and  systemic  dimensions  of  inequality.  One  impor- 
tant response  to  the  recognition  of  institutionalized  discrimination  has  been 
the  development  of  proactive  equity  programs  or  affirmative  action.1  These 
equity  initiatives  have  occurred  in  a  number  of  different  institutional  contexts. 
The  most  visible  developments  have  been  in  the  employment  context,  under 
the  name  of  employment  equity.  Increasingly,  educational  institutions  are 
developing  education  equity  programs  to  ensure  diversity  within  the  student 
body  and  equality  in  the  educational  process.  Legislative  initiatives  to  provide 
special  benefits,  services,  and  subsidies  to  particular  socially  disadvantaged 
groups  have  also  been  characterized  as  affirmative  action. 

Both  constitutional  and  statutory  human  rights  instruments  affirm  the 
right  to  equality  and  provide  protection  against  discrimination.  They  also 
consistently  endorse  the  adoption  of  special  affirmative  measures  to  redress 
persistent  inequalities.2  Clear  guidelines  about  the  appropriate  scope, 
content,  and  nature  of  such  equity  initiatives,  however,  are  not  provided.  In 
the  face  of  this  generality,  courts  and  adjudicators  are  being  asked  to  fill  in 
the  gaps  left  by  legislators.  Increasingly,  the  interrelationship  between 
equality  guarantees  and  specific  statutory  and  constitutional  provisions 
regarding  affirmative  action  is  being  litigated.  Though  judicial  involvement 
can  be  enormously  helpful,  and  is  perhaps  ultimately  unavoidable  in  a 
Charter  era,  it  is  nevertheless  of  critical  importance  for  legislatures  and 
policy-makers  to  confront  the  questions,  challenges,  and  problems  associated 
with  various  equity  initiatives.  Legislative  reform  is  needed  to  ensure  that 


I  use  the  term  "equity  program",  "affirmative  action",  or  "special  program"  to  refer  to 
proactive  initiatives  or  positive  remedies  to  redress  institutional  and  societal  inequalities. 
See,  also,  discussion  in  Part  1,  section  (c).  For  a  discussion  of  the  term  "employment 
equity"  as  the  equivalent  to  "affirmative  action",  see  Canada,  Report  of  the  Royal 
Commission  on  Equality  in  Employment  (October  1984)  (Commissioner  Rosalie  S. 
Abella),  at  6-7  (hereinafter  referred  to  as  "Abella").  See,  also,  Constance  B.  Backhouse, 
"Women  Faculty  at  the  University  of  Western  Ontario:  Reflections  on  the  Employment 
Equity  Award"  (1990-91),  4  Can.  J.  Women  &  L.  36,  at  37. 

See  ss.  15(1)  and  (2)  of  the  Canadian  Charter  of  Rights  and  Freedoms,  being  Part  I  of  the 
Constitution  Act,  1982,  which  is  Schedule  B  of  the  Canada  Act  1982,  c.  11  (U.K.) 
(hereinafter  referred  to  as  the  "Charter").  The  text  of  s.  15  of  the  Charter  is  included  in 
note  42,  infra,  and  in  the  Appendix.  For  a  general  overview  of  anti-discrimination 
provisions  in  human  rights  legislation,  see  Walter  S.  Tarnopolsky  and  William  F.  Pentney, 
Discrimination  and  the  Law  (Toronto:  Richard  De  Boo,  1985).  See,  also,  Appendix  for 
special  program  provisions  in  human  rights  legislation  across  Canada. 
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more  elaborate  and  reasoned  guidelines  are  provided  for  the  implementation 
of  equity  programs. 

This  study  paper  serves  as  a  background  paper  for  future  legislative 
reform  and  policy  initiatives,  as  well  as  a  potential  aid  to  adjudicators  and 
litigators  endeavouring  to  understand  the  connection  between  equity 
initiatives  and  legal  equality.  It  maintains  that  equity  programs  should  be 
understood  as  integral  to,  and  consistent  with,  legal  guarantees  of  equality  for 
historically  disadvantaged  groups  in  society,  thereby  rejecting  the  view  that 
affirmative  action  is  a  source  of  discrimination.  Thus,  affirmative  action  is 
presented  as  an  expression  of  equality,  rather  than  an  exception  to  it. 
Adopting  such  an  approach  affirms  a  primary  commitment  to  the  remedying 
of  widespread,  deeply  entrenched,  and  identifiable  group-based  patterns  of 
inequality  through  legal  guarantees  of  equality. 

Part  1  of  the  study  paper  reviews  the  terms  of  the  debate  and  presents 
working  definitions  of  concepts  such  as  substantive  equality  and  affirmative 
action.  Part  2  summarizes  existing  provisions  in  human  rights  instruments 
that  explicitly  endorse  affirmative  action  or  special  equity  initiatives.  Part  3 
provides  an  in-depth  analysis  of  adjudicative  developments  in  the 
interpretation  of  constitutional  and  statutory  provisions  endorsing  affirmative 
action.  This  section  also  canvasses  justifications  for  limiting  access  to  the 
courts  to  challenge  equity  initiatives.  Finally,  Part  4  summarizes  the  major 
conclusions  of  the  study  paper  regarding  the  interpretation  of  legislative  and 
constitutional  provisions  that  affirm  the  importance  and  legality  of  special 
affirmative  action  programs.  Some  general  principles  that  should  inform  the 
development  and  implementation  of  equity  programs  are  also  presented  in 
the  concluding  section. 


1.       COMMON  GROUND  FOR  DIALOGUE:  WORKING  DEFINITIONS 

Precision  and  simplicity  in  language  are  essential  to  constructive 
dialogue  about  the  relationship  between  equality  and  affirmative  action. 
Although  words  are  dynamic  and  change  their  meaning  in  different  contexts, 
it  is  nonetheless  helpful  to  articulate  working  definitions  of  a  few  central 
concepts.  First,  it  is  critical  to  understand  the  distinction  often  made  between 
formal  and  substantive  equality.  Second,  the  legal  meaning  of  discrimination, 
including  direct,  adverse  effect,  and  systemic  discrimination  is  reviewed.  And 
third,  clarification  is  provided  regarding  the  definition  of  affirmative  action 
or  equity  program  as  used  in  this  study  paper. 

To  understand  the  meaning  of  legal  concepts,  it  is  important  to  begin 
by  recalling  a  few  interpretive  principles  that  should  guide  us  in  this  exercise. 


The  first  interpretive  principle  is  respect  for  a  purposive  approach.3  In 
applying  such  an  approach,  adjudicators  have  repeatedly  emphasized  the 
importance  of  giving  a  "large  and  liberal"  interpretation  to  human  rights 
guarantees  so  as  to  advance  the  underlying  purposes  of  promoting  human 
dignity  and  equality.4  Indeed,  as  a  measure  of  their  importance,  human 
rights  statutes  have  been  accorded  a  special  "quasi-constitutional"  status.5 

A  second  principle  is  attentiveness  to  the  context  within  which  a  legal 
right  is  being  asserted.  As  Madame  Justice  Wilson  explained  in  Edmonton 
Journal  v.  Alberta  (Attorney  General):6 

One  virtue  of  the  contextual  approach,  it  seems  to  me,  is  that  it  recognizes 
that  a  particular  right  or  freedom  may  have  a  different  value  depending  on  the 
context....  The  contextual  approach  attempts  to  bring  into  sharp  relief  the 
aspect  of  the  right  or  freedom  which  is  truly  at  stake  in  the  case  as  well  as  the 
relevant  aspects  of  any  values  in  competition  with  it. 

Legal  words  and  phrases  are  ambiguous  and  usually  open  to  more  than  one 
interpretation.  Thus,  to  apply  legal  rights  in  a  meaningful  way  requires  a 
willingness  to  examine  actual  social  conditions  and  historical  realities. 

It  is  also  important  to  acknowledge  both  the  similarities  and  differences 
between  constitutional  and  statutory  human  rights  protections.  The  Supreme 
Court  of  Canada  has  demonstrated  a  willingness  to  be  guided  by 
jurisprudential  developments  in  the  interpretation  of  human  rights  laws  in  its 


See,  for  example,  R.  v.  Big  M  Drug  Man  Ltd,[19S5]  1  S.CR.  295,  at  344,  where 
Dickson  C.J.  commented  that  "[t]he  meaning  of  a  right  or  freedom  guaranteed  by  the 
Charter  was  to  be  ascertained  by  an  analysis  of  the  purpose  of  such  a  guarantee;  it  was  to 
be  understood,  in  other  words,  in  light  of  the  interests  it  was  meant  to  protect."  In  the 
context  of  statutory  interpretation,  see  John  Willis,  "Statutory  Interpretation  in  a 
Nutshell"  (1938),  16  Can.  B.  Rev.  1. 

In  the  Charter  context,  sec  Hunter  v.  Southam  Inc.,  [1984]  2  S.CR.  145,  at  156, 11  D.LR 
(4th)  641,  at  650;  and  R.  v.  Big  M  Drug  Mart,  supra,  note  3.  With  respect  to  the 
interpretation  of  legislative  human  rights  guarantees,  see  Action  travail  des  femmes  v. 
Canadian  National  Railway  Co.,  [1987]  1  S.CR  1114,  at  1137-38,  40  D.LR.  (4th)  193,  at 
209  (subsequent  references  are  to  [1987]  1  S.CR.). 

See  Insurance  Corporation  of  British  Columbia  v.  Heerspink,  [1982]  2  S.CR.  145,  at  158, 
137  D.LR  (3d)  219,  at  229;  Winnipeg  School  Division  No.  1  v.  Craton,  [1985]  2  S.CR. 
150,  at  156,  21  D.LR.  (4th)  1,  at  6;  Ontario  Human  Rights  Commission  v.  Simpso?is- Sears 
Ltd,  [1985]  2  S.CR  536,  at  546-47,  23  D.LR  (4th)  321,  at  328-29  (subsequent  references 
are  to  [1985]  2  S.CR.)',  Action  travail  des  femmes  v.  Canadian  National  Railway  Co.,  supra, 
note  4,  at  1135-36.  Although  a  purposive  approach  to  statutory  interpretation  usually 
focuses  more  closely  on  the  intent  of  the  drafters,  the  broadly  phrased  preambles  to 
human  rights  legislation  and  its  "quasi-constitutional"  status  convey  an  intent  to~ensure 
an  interpretive  approach  that  is  responsive  to  changing  social  conditions,  values,  and 
realities  and  more  akin  to  the  interpretation  of  constitutional  guarantees. 

[1989]  2  S.CR  1326,  at  1355,  64  D.LR  (4th)  577,  at  583-84. 


deliberations  regarding  the  Charter  and  vice  versa.1  However,  while  there  is 
a  considerable  overlap  in  the  substantive  protections  accorded  pursuant  to 
human  rights  legislation  and  constitutional  equality  guarantees,  it  is  important 
to  be  attentive  to  significant  differences  that  may  justify  different  conclusions 
in  certain  cases.8 


(a)    Formal  Versus  Substantive  Equality 

Formal  equality  prescribes  the  equal  treatment  of  all  individuals 
regardless  of  their  actual  circumstances.  Legal  guarantees  of  equality  are 
satisfied  provided  all  are  treated  equally,  even  if  this  formula  for  equality 
results  in  the  actual  accentuation  of  social  inequalities.  The  primary  objective 
of  equality  rights  is  assurance  that  individuals  are  treated  as  individuals 
rather  than  as  members  of  social  groups.  It  is  the  historical  stereotyping  of 
individuals  according  to  their  group  affiliations  that  is  seen  as  the  central 
problem  that  legal  equality  guarantees  must  address.  While  historical 
stereotyping  and  prejudice  rooted  in  treating  individuals  as  members  of 
groups  are  undisputed  sources  of  inequality  that  deserve  legal  remedies,  the 
fundamental  flaw  in  formal  equality  theory  is  its  presumption  that  we  can 
graft  an  individual  equal  treatment  model  onto  a  society  plagued  with  deep 
group-based  inequities  and  thereby  eradicate  inequality.  Mandating  that  all 
individuals  are  to  be  treated  alike  regardless  of  histories  of  exclusion  and 
denials  of  resources  and  opportunities  will  not  secure  equality,  but  rather 
provide  legal  justifications  for  continued  patterns  of  group-based  inequality. 
Moreover,  formal  equality  fails  to  acknowledge  the  built-in  biases  of 


For  an  example  of  reliance  on  human  rights  code  jurisprudence  in  the  interpretation  of 
constitutional  guarantees,  sec  Andrews  v.  Law  Society  of  British  Columbia,  [1989]  1  S.CR. 
143,  at  174,  56  D.L.R  (4th)  1,  at  17-18  (subsequent  references  are  to  [1989]  1  S.CR) 
(hereinafter  referred  to  as  "Andrews").  For  examples  of  recourse  to  Charter  jurisprudence 
in  the  interpretation  of  human  rights  legislation,  see  Dickason  v.  University  of  Alberta, 
[1992]  2  S.CR  1103,  and  Keyes  v.  Pandora  Publishing  Assn.  (No.  2)  (1992),  16  CH.RR 
D/148  (N.S.  B&  of  Inquiry).  Human  rights  legislation  is  also  subject  to  constitutional 
scrutiny.  In  this  regard,  the  equality  guarantees  of  the  Charter  have  been  used  to  secure 
additional  anti-discrimination  protection  under  human  rights  codes:  see,  for  example,  Re 
Blainey  and  Ontario  Hockey  Association  (1986),  54  O.R  (2d)  513,  26  D.L.R  (4th)  728 
(CA.);  leave  to  appeal  denied,  [1986]  1  S.CR  xii  (subsequent  references  are  to  54  O.R 
(2d)). 

Andrews,  supra,  note  7,  at  174.  Human  rights  statutes  do  not  contain  a  clear  equivalent 
to  s.  1  of  the  Charter,  the  reasonable  limits  provision,  although  various  statutory  defences 
may  play  a  parallel  function.  In  turn,  the  Charter  does  not  set  out  specific  and  detailed 
types  of  discrimination  or  defences  to  discrimination  claims,  such  as  the  ubona  fide 
occupation  qualification  or  requirement".  See  discussion  of  defences  pursuant  to  human 
rights  legislation  in  Beatrice  Vizkelety,  Proving  Discrimination  in  Canada  (Toronto: 
Carswell,  1987).  Moreover,  discrimination  involving  non-governmental  actors  cannot  be 
directly  challenged  under  the  Charter  since  the  requisite  state  action  is  absent:  see 
K  W.D.S.  U.,  Local  580  v.  Dolphin  Delivery  Ltd,  [1986]  2  S.CR  573,  33  D.LR  (4th)  174. 
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11 


For  a  discussion  of  formal  versus  substantive  equality,  see,  for  example,  Jill  McCalla 
Vickers,  "Equality  Theories  and  Their  Results:  Equality-Seeking  in  a  Cold  Climate",  in 
Lynn  Smith  et  al  (eds.),  Righting  the  Balance  [:]  Canada s  New  Equality  Rights  (Saskatoon: 
Canadian  Human  Rights  Reporter,  1986)  3.  See,  also,  William  Black  and  Lynn  Smith, 
"The  Equality  Rights",  in  Gerald-A.  Beaudoin  and  Ed  Ratushney  (eds.),  The  Canadian 
Charter  of  Rights  and  Freedoms,  2nd  ed.  (Toronto:  Carswell,  1989)  557;  Gwen  Brodsky 
and  Shelagh  Day,  Canadian  Charter  Equality  Rights  for  Women:  One  Step  Forward  or  Two 
Steps  Back?  (Ottawa:  Canadian  Advisory  Council  on  the  Status  of  Women,  1989),  chs.  7 
and  8;  Catharine  A.  MacKinnon,  Sexual  Harassment  of  Working  Women  (New  Haven, 
Conn.:  Yale  University  Press,  1979),  ch.  5  (hereinafter  referred  to  as  "MacKinnon,  Sexual 
Harassment");  Catharine  A  MacKinnon,  "Difference  and  Dominance:  On  Sex 
Discrimination",  in  Feminism  Unmodified:  Discourses  on  Life  and  Law  (Cambridge,  Mass.: 
Harvard  University  Press,  1987)  32  (hereinafter  referred  to  as  "MacKinnon,  'Difference 
and  Dominance'"). 

See  authorities  cited  in  note  9,  supra. 

See,  for  example,  Andrews,  supra,  note  7;  R.  v.  Turpin,  [1989]  1  S.CR  1296,  96  N.R  115 
(subsequent  references  are  to  [1989]  1  S.CR.);  Ontario  Human  Rights  Commission  v. 
Simpsons-Sears  Ltd,  supra,  note  5;  Central  Alberta  Dairy  Pool  v.  Alberta  (Human  Rights 
Commission),  [1990]  2  S.CR  489,  72  D.L.R  (4th)  417;  and  McKinney  v.  University  of 
Guelph,  [1990]  3  S.CR  229,  76  D.LR  (4th)  545  (subsequent  references  are  to  [1990]  3 
S.CR). 


apparently  neutral  standards  applied  to  all  individuals  —  standards  shaped 
by  the  needs  and  experiences  of  socially  privileged  groups.9 

In  contrast  to  the  notion  of  formal  equality  is  the  concept  of  substantive  \ 
equality.  It  demands  real,  actual  equality  in  the  social,  political,  and  economic 
conditions  of  different  groups  in  society,  as  opposed  to  a  formal,  abstract, 
and  theoretical  ideal  of  individual  equality.  Indeed,  its  advocates  emphasize 
the  importance  of  looking  at  actual  social  conditions  to  assess  whether 
society's  commitment  to  equality  is  being  met.10  Such  an  inquiry  reveals  a 
world  of  systemic  and  pervasive  group-based  inequalities,  which  need  to  be 
taken  into  account  in  the  formulation  of  legal  approaches  to  equality  rights. 
The  legal  right  to  equality,  therefore,  embodies  a  right  to  have  one's  group 
differences  acknowledged  and  accommodated  in  laws,  and  social  and 
institutional  policies  and  practices. 


(b)    The  Legal  Meaning  of  Discrimination 

The  Supreme  Court  of  Canada  has  begun  to  shape  the  contours  of  the 
legal  meaning  of  discrimination  in  recent  human  rights  jurisprudence.11 
Despite  some  common  themes  and  principles  that  are  emerging,  there 
remain  many  unanswered  questions  and  uncertainties  about  how  to  apply  the 
legal  prohibition  against  discrimination  in  various  social  contexts. 
Nevertheless,  it  is  possible  to  enumerate  some  key  dimensions  of  the  legal 
definition  of  discrimination. 


First,  discrimination  involves  the  making  of  a  prejudicial  distinction 
between  individuals  or  groups.  The  distinction  can  be  the  result  of  direct 
differential  treatment  or  it  can  result  from  the  unequal  effects  of  treating 
individuals  and  groups  in  the  same  way.  The  Supreme  Court  of  Canada  has 
recognized  the  potential  for  both  direct  and  adverse  effect  discrimination.12 
Direct  discrimination  occurs  when  an  individual  is  accorded  harmful 
differential  treatment  because  of  her  or  his  group  affmation(s).  For  example, 
if  a  qualified  woman  is  denied  a  job  in  a  traditionally  male  sector  of  the 
labour  force  because  the  employer  holds  negative  and  false  stereotypes  about 
the  abilities  of  women,  she  has  been  subjected  to  direct  discrimination. 
Adverse  effect  discrimination  occurs  when  the  application  of  an  apparently 
neutral  law  or  policy  has  a  disproportionate  and  harmful  impact  on 
individuals  from  particular  social  groups.  The  unequal  effects  of  a  facially 
neutral  law  or  policy  need  not  have  been  intended  to  discriminate  against 
individuals  based  on  their  group  affiliation(s).  It  is  the  effect  of  the  law  or 
policy,  not  its  intent,  that  determines  whether  or  not  discrimination  has 
occurred.  An  example  of  adverse  effect  discrimination  would  be  the  disparate 
impact  on  religious  minorities  whose  Sabbath  is  Saturday,  of  a  policy  that  all 
employees  work  on  Saturdays.13 

Discrimination,  however,  does  not  simply  mean  the  making  of  a 
distinction  (either  directly  or  indirectly)  between  individuals  or  groups.  Not 
all  legal  distinctions  constitute  discrimination.  Indeed,  it  has  been  suggested 
that  in  some  circumstances,  it  is  the  essence  of  equality  to  make  distinctions 
between  groups  to  accommodate  their  different  needs  and  interests.14  As 
one  Supreme  Court  justice  put  it,  "[i]t  must  be  recognized  at  once...  that 
every  difference  in  treatment  between  individuals  under  the  law  will  not 
necessarily  result  in  inequality  and,  as  well,  that  identical  treatment  may 
frequently  produce  serious  inequality".15 


12  See  Ontario  Human  Rights  Commission  v.  Simpsons-Sears  Ltd,  [1985]  supra,  note  5; 
Bhinder  v.  Canadian  National  Railway  Co.,  [1985]  2  S.CR.  561,  23  D.L.R  (4th)  481;  and 
Andrews,  supra,  note  7. 

13  See,  for  example,  Ontario  Human  Rights  Commission  v.  Simpsons-Sears  Ltd ,  supra,  note  5, 
and  Central  Alberta  Dairy  Pool  v.  Alberta  (Human  Rights  Commission),  supra,  note  11. 

14  See  R  v.  Big  M  Drug  Mart  Ltd,  supra,  note  3,  at  347,  per  Dickson  CJ.  See,  for  example, 
Youth  Bowling  Council  of  Ontario  v.  McLeod  (1990),  75  O.R.  (2d)  451,  74  D.L.R.  (4th) 
625  (Div.  Ct.)  (equality  meant  accommodating  a  young  girl  with  cerebral  palsy  by  allowing 
her  to  use  a  ramp  to  make  it  possible  for  her  to  participate  in  bowling  with  other 
children).  For  a  recent  discussion  of  the  importance  of  accommodating  differences  as  a 
dimension  of  non-discrimination,  see  Central  Alberta  Dairy  Pool  v.  Alberta  (Human  Rights 
Commission),  supra,  note  11,  and  David  Baker,  "Alberta  Human  Rights  Commission  v. 
Central  Alberta  Dairy  Pool  -Case  Comment"  (1991),  36  McGill  L.J.  1450. 

Andrews,  supra,  note  7,  at  164. 
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A  second  critical  dimension  of  the  definition  of  discrimination, 
therefore,  is  the  requirement  that  it  involve  the  experience  of  some  type  of 
harm  or  prejudice,  or  entail  the  imposition  of  burdens  or  the  withholding  of 
benefits.16  In  this  regard,  judges  have  relied  upon  concepts  such  as 
prejudice,  stereotyping,  vulnerability,  and  social  disadvantage  to  give  content 
to  the  notion  of  the  harm  of  discrimination.  As  Madame  Justice  Wilson  has 
emphasized,  the  "evil  which  s.  15  was  meant  to  protect  against  is  stereotype 
and  prejudice".17  Accordingly,  the  enumerated  grounds  of  discrimination  in 
section  15  of  the  Charter  "represent  some  blatant  examples  of  discrimination 
which  society  has  at  last  come  to  recognize  as  such.  Their  common 
characteristic  is  political,  social  and  legal  disadvantage  and  vulnerability".18 

Closely  connected  to  the  requirement  of  harm  or  prejudice  is  judicial 
rejection  of  what  has  been  termed  the  "similarly  situated"  test.19  Pursuant 
to  that  test,  equality  requires  merely  that  all  persons  who  are  similarly 
situated  be  treated  the  same.  Rather  than  analyzing  problems  of  inequality 
through  the  lens  of  social,  economic,  and  political  disadvantage,  the  "similarly 
situated"  test  focuses  on  the  irrationality  of  differential  treatment  in  the  face 
of  similarity  or  the  rationality  of  differential  treatment  in  the  face  of  group 
differences.  In  so  doing,  it  risks  justifying  prejudicial  differential  treatment 
that  appears  to  correspond  to  identified  social  differences.20 

A  final  aspect  of  discrimination  that  the  courts  have  acknowledged  is 
the  pervasiveness  of  systemic  discrimination,  which  includes  any  institu- 
tionalized practices  or  policies  that  disadvantage  individuals  as  members  of 
certain  groups.  Systemic  discrimination  is  usually  associated  with  adverse 
effect  discrimination  because  the  latter  raises  most  directly  the  pervasive 
problem  of  discrimination  embedded  within  institutional  practices  and 
policies.  Direct  discrimination,  however,  can  also  contribute  to  systemic 
discrimination  if  it  represents  a  widespread  practice  within  an  institution,  if 
it  is  not  acknowledged  as  a  problem  (for  example,  sexual  or  racial 
harassment),   and    to   the    extent   that   some   manifestations   of  direct 


16     Ibid.,  at  180-81. 


17 

18 
19 

20 


McKinney  v.  University  ofGuelph,  supra,  note  11,  at  391.  Although  Wilson  J.  was  in  dissent 
in  this  case,  on  the  issue  of  whether  s.  15(1)  of  the  Charter  was  violated,  she  was  in 
agreement  with  the  majority. 

Ibid.,  at  392-93. 

Andrews,  supra,  note  7,  at  168.  See,  also,  McKinney  v.  University  ofGuelph,  supra,  note  11, 
at  392-93,  per  Wilson  J.,  and,  at  279,  per  La  Forest  J.  For  an  analysis  of  the  "similarly 
situated"  test,  see  the  classic  article  of  J.  Tussman  and  J.  tenBroek,  "The  Equal 
Protection  of  the  Laws"  (1949),  37  Cal.  L.  Rev.  341. 

See  Catharine  MacKinnon's  forceful  critique  of  the  "similarly  situated"  test  in  Sexual 
Harassment,  supra,  note  9. 
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discrimination  are  so  much  a  part  of  the  dominant  ideology  as  to  be 
invisible.21 

While  the  above  principles  represent  acknowledged  points  of  departure 
for  analyzing  problems  of  discrimination,  many  questions  remain.  One 
question  of  direct  pertinence  to  this  study  paper  is  whether  constitutional  and 
statutory  anti-discrimination  protections  should  be  aimed  predominantly  at 
remedying  group  patterns  of  historical  and  social  disadvantage  or  whether 
they  should  redress  any  harmful  individual  treatment  based  on  group 
attributes,  regardless  of  the  group's  historical  social  status.22  While  it  is  often 
possible  to  accommodate  both  approaches,  affirmative  action  policies  bring 
the  two  approaches  into  potential  conflict  To  promote  the  equality  of 
historically  and  socially  disadvantaged  groups  in  a  proactive  and  systemic  way 
affects  the  status  of  individuals  from  groups  that  have  been  historically  and 
socially  privileged. 

The  Supreme  Court  of  Canada  has  recognized  the  importance  of 
identifying  group  disadvantage  while  still  endorsing  the  applicability  of 
equality  guarantees  to  individuals  from  historically  privileged  groups.  In  the 
Andrews  case,  Mclntyre  J.  emphasized  that  the  enumerated  grounds  of 
discrimination  in  the  Charter  reflect  the  "most  common  and  probably  the 
most  socially  destructive  and  historically  practised  bases  of  discrimination".23 
He  also  referred  to  discrete  and  insular  minorities  as  particularly  deserving 
of  protection  pursuant  to  section  15.24  Madame  Justice  Wilson  has  been 


22 


21  For  a  discussion  of  "systemic  discrimination",  see  Action  travail  des  femmes  v.  Canadian 
National  Railway  Co.,  supra,  note  4;  Abella,  supra,  note  1;  Colleen  Sheppard  and  Sarah 
Westphal,  "Equity  and  the  University:  Learning  from  Women's  Experience"  (1992),  5 
Can.  J.  Women  &  L.  5,  at  16;  and  Marie-ThSrese  Chicha-Pontbriand,  Discrimination 
systtmique,  fondement  et  mtthodolgie  des  programmes  d'acces  a  V^galiU  en  emploi 
(Cowansville,  Qu6.:  Yvon  Blais,  1989),  at  49-50  (emphasizing  the  dynamic  dimensions  of 
systemic  discrimination). 

These  alternative  approaches  to  equality  rights  have  been  contrasted  in  the  work  of  Owen 
M.  Fiss,  "Groups  and  the  Equal  Protection  Clause"  (1976),  5  PhiL  &  Pub.  Affairs  107; 
MacKinnon,  Sexual  Harassment,  supra,  note  9;  MacKinnon,  "Difference  and  Dominance", 
supra,  note  9;  Ruth  Colker,  "Anti-Subordination  Above  All:  Sex,  Race,  and  Equal 
Protection"  (1986),  61  N.Y.  U.  L  Rev.  1003;  Mary  Eberts,  "Sex-based  Discrimination  and 
the  Charter",  in  Anne  F.  Bayefsky  and  Mary  Eberts  (eds.),  Equality  Rights  and  the 
Canadian  Charter  of  Rights  and  Freedoms  (Toronto:  Carswell,  1985)  183;  Colleen 
Sheppard,  "Equality,  Ideology  and  Oppression:  Women  and  the  Canadian  Charter  of 
Rigfrts  and  Freedoms",  in  Christine  Boyle  et  al  (eds.),  Charterwatch[:]  Reflections  on 
Equality  (Toronto:  Carswell,  1986)  195;  and  Brodsky  and  Day,  supra,  note  9.  See,  also, 
Peter  W.  Hogg,  Constitutional  Law  of  Canada,  3rd  ed  (Toronto:  Carswell,  1992),  at  1173- 
76  (arguing  that  general  group  disadvantage  is  not  required). 

Andrews,  supra,  note  7,  at  175. 

Ibid,  at  183. 


most  explicit  in  emphasizing  group  disadvantage.  In  R.  v.  Turpin?s  for 
example,  she  suggested  that  section  15  was  designed  to  protect  those  "groups 
suffering  social,  political  and  legal  disadvantage  in  our  society".26  Wilson  J. 
has  also  acknowledged  the  importance  of  examining  the  larger  context  of  an 
impugned  legislative  provision  in  discerning  whether  or  not  one  can  identify 
group-based  harm  or  disadvantage:27 

|T|t  is  only  by  examining  the  larger  context  that  a  court  can  determine  whether 
differential  treatment  results  in  inequality  or  whether,  contrariwise,  it  would  be 
identical  treatment  which  would  in  the  particular  context  result  in  inequality  or 
foster  disadvantage.  A  finding  that  there  is  discrimination  will,  I  think,  in  most 
but  perhaps  not  all  cases,  necessarily  entail  a  search  for  disadvantage  that  exists 
apart  from  and  independent  of  the  particular  legal  distinction  being  challenged. 

Many  legal  distinctions  cause  individual  harm.  But  not  all  individual  harms 
track  larger  patterns  of  group  disadvantage.  Wilson  J.'s  comments  suggest  the 
importance  of  these  larger  societal  patterns  to  the  legal  protection  of 
equality.28 

Throughout  this  study  paper,  I  use  the  terms  "historically  or  socially 
disadvantaged"  and  "historically  or  socially  privileged"  to  refer  to  a  group's 
historical  and  current  status  and  condition  in  society.  For  example,  men  have 
experienced  gender  privilege  historically  and  still  do  today;  white  men  and 
women  experience  racial  privilege.  These  categories  are  relative  and  shift 
depending  on  the  specific  social  context  Individuals  are  members  of  many 
different  groups.  An  individual  may  be  a  member  of  an  historically  privileged 
group  and  an  historically  disadvantaged  group  at  the  same  time  (for  example, 
a  white  woman),  or  a  member  of  more  than  one  historically  disadvantaged 
groups  (for  example,  a  black  woman).29  Defining  a  "social  group"  may 
create  difficulties;  moreover,  deciding  who  is  entitled  to  represent  a 
particular  social  group  may  cause  further  problems,  particularly  if  there  is 


25 
26 

27 
28 


29 


Supra,  note  11. 

Ibid.,  at  1333.  See,  also,  McKinney  v.  University  ofGuelph,  supra,  note  11,  at  391,  and  text 
accompanying  notes  18  and  19. 

R  v.  Turpin,  supra,  note  11,  at  1331. 

For  a  detailed  discussion  of  Madame  Justice  Wilson's  contribution  to  the  development 
of  a  legal  approach  to  equality  rights,  see  Hester  Lessard,  "Equality  and  Access  to  Justice 
in  the  Work  of  Bertha  Wilson"  (1992),  15  Dalhousie  L.J.  35.  See,  also,  discussion,  infra, 
notes  131  and  132  and  accompanying  text 

The  very  use  of  the  categories  "women"  or  "racial  minorities"  has  been  criticized  as 
obscuring  the  particularities  of  the  experience  of  discrimination  against  women  of  colour: 
see,  for  example,  Kimberle  Crenshaw,  "Demarginalizing  the  Intersection  of  Race  and  Sex: 
A  Black  Feminist  Critique  of  Antidiscrimination  Doctrine,  Feminist  Theory  and  Antiracist 
Politics",  [1989]  Chi.  Legal  Forum  139. 
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intra-group  conflict.30  Despite  these  complexities,  it  is  important  to  develop 
ways  of  integrating  an  understanding  of  group  identity  and  status  into 
equality  analyses.  Recognition  of  the  asymmetry  of  privilege  between 
different  social  groups,  even  when  identified  within  the  same  ground  of 
discrimination  (for  example,  sex,  race)  should  affect  our  understanding  of  the 
appropriate  legal  meaning  and  application  of  anti-discrimination  protections. 


(c)    Affirmative  Action  or  Equity  Programs 

A  central  goal  inspiring  human  rights  legislation  is  the  amelioration,  as  a 
factor  in  societal  patterns  and  a  person's  life  chances,  of  the  group 
characteristics  such  as  race  and  sex  that  historically  have  determined  social  and 
economic  status.  But  this  goal  defies  easy  attainment.  If  one  concentrated  only 
on  eliminating  the  discrimination  and  resulting  inequality  experienced  by 
individuals  on  a  one-by-one  basis,  equality,  like  a  horizon,  would  never  be 
reached.  The  egalitarian  society  which  treats  its  members  with  equal  concern 
and  respect  requires  for  its  realization  concepts  that  go  beyond  the  traditional, 
purely  individualistic  notions  predominant  in  nineteenth-century  thought.  Such 
a  concept  is  affirmative  action.  It  is  a  group  concept  based  on  social  theory,  for 
it  recognizes  that  while  groups  remain  excluded  from  social  and  economic 
benefits,  their  exclusion  fuels  further  inequality.31 

Equity  programs  are  proactive,  planned  programs  designed  to  remedy 
group-based  problems  of  systemic  discrimination.32  They  can  be  developed 
in  a  particular  institutional  context  (for  example,  a  workplace  or  educational 
institution)  or  they  may  entail  special  legislative  measures  aimed  at  redressing 
inequalities  in  society  at  large.  Affirmative  action  is  premised  on  recognition 
of  the  need  to  take  positive  steps  to  redress  institutionalized  discrimination 
and  persistent  societal  inequalities. 

To  remedy  systemic  discrimination  proactively,  it  is  necessary  to  begin 
by  developing  an  ongoing  process  for  identifying  institutional  problems  of 


30 


31 


32 


See  discussion  in  Fiss,  supra,  note  22,  at  127-28  and  149-56.  See,  also,  discussion  in 
Martha  Minow,  Making  All  the  Difference^.]  Inclusion,  Exclusion,  and  American  Law 
(Ithaca,  N.Y.:  Cornell  University  Press,  1990),  at  95  ("an  individual's  uniqueness  stems 
from  the  particular  intersection  of  group  memberships....  We  do  not  know  how  to 
describe  individuals  as  unique  except  by  reference  to  traits  that  actually  draw  them  into 
membership  in  groups  of  people  sharing  those  traits"),  and  Iris  M.  Young,  "Polity  and 
Group  Difference:  A  Critique  of  the  Ideal  of  Universal  Citizenship",  in  Cass  R.  Sunstein 
(ed),  Feminism  &  Political  Theory  (Chicago:  U.  Chi.  Press,  1990)  117,  at  126-29. 

Donna  Greschner  and  Ken  Norman,  "Human  Rights  — Statutory  Interpretation  — 
Affirmative  Action  —  In  Canadian  National  Railway  Company,  Canadian  Human  Rights 
Commission  and  Action  Travail  des  Femmes"  (1985),  63  Can.  B.  Rev.  805,  at  811. 

Abella,  supra,  note  1,  at  7. 
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inequality.  This  identification  stage  of  affirmative  action  programs  often 
entails  statistical  analysis  of  the  underrepresentation  of  particular  groups 
within  an  institution.  It  should,  however,  also  involve  the  gathering  of  more 
subjective  information  based  on  the  experiential  knowledge  of  individuals 
from  social  groups  that  are  disproportionately  excluded  from  positions  of 
power  and  prestige.33  Allowing  problems  of  inequality  to  be  defined  and 
described  from  the  bottom  of  institutional  hierarchies  will  help  to  ensure  the 
development  of  effective  strategies  that  respond  to  the  real  needs  and 
concerns  of  those  they  are  supposed  to  benefit. 

Strategies  for  remedying  identified  inequalities  potentially  encompass  a 
wide  range  of  institutional  and  societal  responses.  With  respect  to  direct 
discrimination,  proactive  equity  initiatives  involve  institutional  and  collective 
responses,  as  opposed  to  the  individual,  retroactive,  adjudicative  relief  usually 
associated  with  problems  of  direct  discrimination.  Equity  measures  might 
include  policy  statements  affirming  an  institution's  commitment  to  human 
rights,  sexual  and  racial  harassment  policies,  and  special  workshops  to  raise 
individual  awareness  and  sensitivity  to  problems  of  discrimination. 

Equity  strategies  for  remedying  adverse  effect  discrimination  should 
begin  with  an  assessment  of  the  validity  of  seemingly  "neutral"  laws,  policies, 
or  practices  that  have  disparate,  harmful  effects  on  certain  groups.  As 
Martha  Minow  has  clarified  in  the  context  of  institutional  selection 
criteria:34 

The  question,  thus,  cannot  be  whether  the  selection  process  departs  from 
neutrality,  for  'neutrality'  could  itself  be  harmful  if  it  merely  reiterated  past 
injuries.  To  conclude  otherwise  would  be  to  create,  and  preserve,  an  entitlement 
for  the  majority  to  enjoy  privileged  access  to  the  most  sought-after  jobs  and 
schooling. 

Although  existing  institutional  practices  and  policies  do  not  appear 
discriminatory,  they  are  often  premised  on  an  unstated  norm  that  privileges 
individuals  from  historically  advantaged  groups.  This  systemic  bias  embedded 
in  the  status  quo  needs  to  be  identified,  named,  documented,  and  challenged. 
Transforming  institutional  policies,  practices,  standards,  and  customs  to  make 
them  welcoming  and  responsive  to  formerly  excluded  or  marginalized  groups 
is  the  essence  of  affirmative  action.  Nevertheless,  in  some  instances,  special 
accommodation  of  particular  group  and  individual  needs  will  be  required  to 
facilitate  multiple  ways  of  doing  things  within  an  institution.  Thus,  equity 


33  Sheppard  and  Westphal,  supra,  note  21. 

34  Minow,  supra,  note  30,  at  386. 
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programs  must  embrace  both  institutional  change  and  special  accommodation 
as  two  important  strategies  for  promoting  equality.35 

Insistence  on  a  multi-dimensional  approach  to  the  proactive  remedying 
of  inequality  that  includes  a  commitment  to  transforming  existing  institutional 
structures,  policies,  and  approaches,  diverges  significantly  from  a  narrow 
approach  to  affirmative  action  that  focuses  on  preferential  treatment  policies 
to  expedite  the  inclusion  of  individuals  from  formerly  excluded  groups  into 
an  unquestioned  and  unchallenged  institutional  status  quo.  The  prevalence 
of  a  narrow  definition  leaves  affirmative  action  open  to  the  criticism  that  it 
reinforces  the  status  quo  instead  of  challenging  it,  and  that  it  benefits  only 
a  minority  of  individuals  from  historically  disadvantaged  groups  who  can 
emulate  the  ways  of  being  of  the  historically  advantaged.36 

Nevertheless,  preferential  treatment  policies  to  expedite  the 
representation,  access,  and  retention  of  individuals  from  underrepresented 
groups  into  certain  societal  institutions,  activities,  and  positions  remain 
important  components  of  most  equity  programs.  In  expressly  endorsing 
affirmative  action  as  a  means  for  achieving  substantive  equality,  the  Supreme 
Court  of  Canada  has  specifically  emphasized  that  hiring  quotas  may  be  an 
important  and  integral  part  of  employment  equity.  In  the  Action  travail  des 
femmes  case,37  the  Court  approved  a  quota  ordered  by  a  human  rights 
tribunal  that  one  out  of  every  four  new  employees  hired  be  a  woman  until 
eighteen  percent  of  the  blue  collar  jobs  at  Canadian  National  Railway  were 
filled  by  women.  One  of  the  Court's  central  justifications  for  hiring  quotas 
was  the  importance  of  ensuring  a  "critical  mass"  of  individuals  from 
historically  excluded  groups:38 

The  presence  of  a  significant  number  of  individuals  from  the  targeted  group 
eliminates  the  problem  of  'tokenism';  it  is  no  longer  the  case  that  one  or  two 
women,  for  example,  will  be  seen  to  'represent'  all  women....  Moreover,  women 


35  See  discussion  in  M  David  Lepofsky,  "Disabled  Persons  and  Canadian  Law  Schools:  The 
Right  to  the  Equal  BeneGt  of  the  Law  School"  (1991),  36  McGill  L.J.  636,  at  639.  See, 
also,  Centred  Alberta  Dairy  Pool  v.  Alberta  (Human  Rights  Commission),  supra,  note  11, 
where  the  Supreme  Court  of  Canada  affirms  an  employer  duty  to  accommodate 
individuals  to  the  point  of  undue  hardship,  and  Central  Okanagan  School  District  No.  23 
v.  Renaud,  [1992]  2  S.CR  970,  95  D.LR  (4th)  577. 

36  Carole  Geller,  "Equality  in  Employment  for  Women:  The  Role  of  Affirmative  Action" 
(1990-91),  4  Can.  J.  Women  &  L.  373,  at  403-05  (advocating  an  empowerment  theory  of 
affirmative  action). 

37  Action  travail  des  femmes  v.  Canadian  National  Railway  Co.,  supra,  note  4. 

38  Ibid,  at  1144.  Madame  Justice  Wilson  endorsed  the  idea  of  a  preferential  hiring  policy 
for  visible  minorities  in  Brassard  (Town)  v.  Quebec  (Commission  des  droits  de  lapersonne), 
[1988]  2  S.CR.  279,  at  341-42,  53  D.LR  (4th)  609,  at  654  (subsequent  references  are  to 
[1988]  2  S.CR). 
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will  not  be  so  easily  placed  on  the  periphery  of  management  concern....  [OJnce 
a  'critical  mass'  of  the  previously  excluded  group  has  been  created  in  the  work 
force,  there  is  a  significant  chance  for  the  continuing  self-correction  of  the 
system. 

A  "critical  mass"  also  makes  it  more  likely  that  individuals  who  share  a 
history  of  exclusion  will  assert  their  needs  and  differences  rather  than  feeling 
forced  to  deny  their  differences  in  the  struggle  to  fit  into  an  institution  and 
be  accepted. 

Equity  programs,  therefore,  are  aimed  at  eradicating  group  patterns  of 
systemic  discrimination  by  changing  the  institutional  climate,  policies,  and 
practices  in  the  future.  They  are  forward-looking,  proactive  initiatives 
directed  at  groups,  not  reactive  sources  of  compensation  for  individual 
victims  of  past  discrimination.  As  the  Supreme  Court  of  Canada  has  clarified 
in  the  employment  context:39 

An  employment  equity  program  ...  is  designed  to  break  a  continuing  cycle  of 
systemic  discrimination.  The  goal  is  not  to  compensate  past  victims  or  even  to 
provide  new  opportunities  for  specific  individuals  who  have  been  unfairly 
refused  jobs  or  promotion  in  the  past,  although  some  such  individuals  may  be 
beneficiaries  of  an  employment  equity  scheme.  Rather,  an  employment  equity 
program  is  an  attempt  to  ensure  that  future  applicants  and  workers  from  the 
affected  group  will  not  face  the  same  insidious  barriers  that  blocked  their 
forebears. 


2.      HUMAN  RIGHTS  INSTRUMENTS 

Equity  programs  and  other  special  initiatives  to  remedy  problems  of 
inequality  have  received  widespread  constitutional  and  legislative 
endorsement  across  Canada.  Of  critical  importance  is  the  express  support  for 
affirmative  action  articulated  in  the  Canadian  Charter  of  Rights  and 
Freedoms.40  In  addition  to  the  basic  equality  protections  in  section  15(1)  of 
the  Charter  is  the  inclusion  of  section  15(2),  which  ensures  that  the 
constitutional  guarantees  of  equality  do  not  "preclude  any  law,  program  or 
activity  that  has  as  its  object  the  amelioration  of  conditions  of  disadvantaged 
individuals  or  groups".41  The  purpose  of  explicitly  including  a  constitutional 


39 
40 

41 


Action  travail  des  femmes  v.  Canadian  National  Railway  Co.,  supra,  note  4,  at  1143. 

Supra,  note  2. 

The  full  text  of  s.  15  provides: 

15.  —  (1)  Every  individual  is  equal  before  and  under  the  law  and  has  the  right  to  the 
equal  protection  and  equal  benefit  of  the  law  without  discrimination  and,  in 
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provision  endorsing  affirmative  action  was  to  avoid  the  debates  prevalent  in 
the  United  States  over  the  constitutionality  of  affirmative  action.42  Thus, 
affirmative  action  is  clearly  contemplated  by  our  Charter.  Though 
section  15(2)  was  intended  to  foreclose  legal  debate  about  affirmative  action, 
recent  cases  confirm  a  considerable  degree  of  uncertainty  about  its  precise 
meaning  and  application. 

Human  rights  legislation  across  Canada  also  contains  provisions  making 
express  allowance  for  affirmative  action.43  In  Ontario,  for  example, 
section  14(1)  of  the  Ontario  Human  Rights  Code44  states: 

14.— (1)  A  right  under  Part  I  [non-discrimination  provisions]  is  not  infringed 
by  the  implementation  of  a  special  program  designed  to  relieve  hardship  or 
economic  disadvantage  or  to  assist  disadvantaged  persons  or  groups  to  achieve 
or  attempt  to  achieve  equal  opportunity  or  that  is  likely  to  contribute  to  the 
elimination  of  the  infringement  of  rights  under  Part  I. 

The  similarity  between  this  provision  and  the  spirit  of  section  15(2)  of  the 
Charter  is  apparent,  though  the  specific  textual  differences  have  been  closely 
analyzed.45  In  some  jurisdictions,  specific  approval  of  a  special  program  may 
be  sought  from  the  human  rights  commission  prior  to  implementation.  Such 
approval  assures  that  the  program  will  be  exempt  from  potential  complaints 
of  discrimination.46  In  other  jurisdictions,  it  is  only  in  the  context  of  an 


particular,  without  discrimination  based  on  race,  national  or  ethnic  origin,  colour, 
religion,  sex,  age  or  mental  or  physical  disability. 

(2)  Subsection  (1)  does  not  preclude  any  law,  program  or  activity  that  has  as  its 
object  the  amelioration  of  conditions  of  disadvantaged  individuals  or  groups  including 
those  that  are  disadvantaged  because  of  race,  national  or  ethnic  origin,  colour, 
religion,  sex,  age  or  mental  or  physical  disability. 


42 


43 
44 


45 


46 


See  Dale  Gibson,  The  Law  of  the  Charter:  Equality  Rights  (Toronto:  Carswell,  1990),  at 
298.  See,  also,  Re  Rebic  and  Collver  (1986),  22  CRR  66,  at  80,  2  B.C.L.R  (2d)  364,  at 
377  (C  A)  (subsequent  references  are  to  22  CR.R);  Re  MacVicar  and  Superintendent  of 
Family  &  Child  Services  (1986),  34  D.L.R  (4th)  488,  at  502-03  (B.CS.C). 

See  Appendix  for  the  precise  wording  of  these  provisions  in  human  rights  legislation. 

R.S.O.  1990,  c.  H.19.  In  most  of  the  legal  commentary  and  judgments  concerning  this 
provision,  the  section  number  is  referred  to  as  s.  13(1)  of  the  Ontario  Human  Rights 
Code,  1981,  S.O.  1981,  c.  53;  however,  I  refer  to  it  as  s.  14(1)  in  accordance  with  the 
legislation  currently  in  effect. 

See,  for  example,  Roberts  v.  Ontario  (Ministry  of  Health)  (1989),  10  CH.RR.  D/6353  (Ont. 
Bd.  of  Inquiry);  aff  d  (1990),  14  CH.RR  D/l  (Ont.  Div.  Ct.);  leave  to  appeal  to  Ont. 
CA  granted. 

See  Re  Regina  (City)  (1987),  8  CH.RR  D/4425  (Sask.  Human  Rights  Comm.),  and  Re 
Saskatoon  (City)  (1987),  8  CH.RR  D/4399  (SasL  Human  Rights  Comm.),  for  examples 
of  decisions  approving  municipal  affirmative  action  programs. 
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individual  complaint  that  a  program  will  be  investigated  to  determine  if  it  is 
protected  by  specific  legislative  provisions  endorsing  special  programs.47 

Human  rights  legislation  has  also  been  interpreted  to  allow  boards  of 
inquiry  and  human  rights  tribunals  to  order  the  establishment  of  an 
affirmative  action  program  as  a  remedy  to  a  complaint  of  discrimination.48 
Furthermore,  the  mandate  of  human  rights  commissions  often  expressly 
includes  the  task  of  recommending  the  introduction  of  special  programs  and 
providing  assistance  to  employers  and  educational  institutions  regarding 
equity  initiatives.49  Finally,  in  some  jurisdictions,  it  is  a  condition  of  every 
government  contract  that  it  be  carried  out  without  any  discrimination  or 
harassment.50 

Beyond  general  human  rights  provisions,  in  the  past  decade  we  have 
also  witnessed  the  emergence  of  specific  legislation  mandating  a  proactive, 
systemic  approach  to  problems  of  social  and  economic  inequality.  At  the 
federal  level,  the  Employment  Equity  Act51  was  introduced  in  1986,  following 
the  Report  of  the  Royal  Commission  on  Equality  in  Employment.51  The 
legislation  is  remarkable  for  its  articulation  of  four  designated  groups  based 
on  a  contextual  appreciation  of  the  history  and  continued  realities  of  group 
patterns  of  disadvantaging  in  Canadian  society.  The  stated  purpose  of  the 
legislation  is:53 


47 


48 


49 
50 
51 
52 
53 


See,  for  example,  Ontario  Human  Rights  Code,  supra,  note  44,  s.  14(2)  (see  Appendix). 
See,  also,  Judith  Keene,  Human  Rights  in  Ontario,  2nd  ed.  (Toronto:  Carswell,  1992),  at 
250-53  (hereinafter  referred  to  as  "Keene,  2nd  ed.".  Currently,  no  human  rights 
legislation  requires  prior  approval,  although  legislative  amendments  to  the  Quebec 
Charter  of  Human  Rights  and  Freedoms,  R.S.Q.  1977,  c.  C-12,  that  are  not  yet  in  force 
(i.e.,  s.  87,  enacted  as  s.  86.2  by  1982,  c.  61,  s.  21,  as  amended  by  1989,  c.  51,  ss.  6,  11), 
would  require  such  approval  (see  Appendix).  For  discussion  of  internal  human  rights 
commission  guidelines  on  special  programs,  see  discussion,  infra,  Part  3,  section  (b). 

See,  for  example,  Action  travail  des  femmes  v.  Canadian  National  Railway  Co.,  supra, 
note  4,  where  the  Supreme  Court  of  Canada  upheld  a  human  rights  tribunal  order 
imposing  an  affirmative  action  program.  See  also,  Hendry  v.  Liquor  Control  Board  of 
Ontario  (1980),  1  CH.R.R  DA 60  (Ont.  Bd.  of  Inquiry).  In  Liquor  Control  Board  (OnL) 
v.  Karumanchiri  (1988),  25  O.AC  161,  9  CH.RR  D/4868  (Div.  Ct.),  additional  reasons 
at  (1988),  27  O.AC  246  (Div.  Ct.)  (subsequent  references  are  to  25  O.AC),  although 
a  finding  of  racial  discrimination  was  made,  the  request  to  extend  an  affirmative  action 
program  to  racial  minorities  was  not  met  because  of  the  absence  of  proof  of  "any 
substantial  kind  going  to  institutional  discrimination"  (at  166). 

See,  for  example,  Ontario  Human  Rights  Code,  supra,  note  44,  s.  29. 

See,  for  example,  ibid.,  s.  26. 

R.S.C  1985,  c.  23  (2nd  Supp.),  enacted  as  S.C  1986,  c.  31. 

Abella,  supra,  note  1. 

Employment  Equity  Act,  supra,  note  51,  s.  2. 
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to  achieve  equality  in  the  work  place  so  that  no  person  shall  be  denied 
employment  opportunities  or  benefits  for  reasons  unrelated  to  ability  and,  in  the 
fulfilment  of  that  goal,  to  correct  the  conditions  of  disadvantage  in  employment 
experienced  by  women,  aboriginal  peoples,  persons  with  disabilities  and  persons 
who  are,  because  of  their  race  or  colour,  in  a  visible  minority  in  Canada  by 
giving  effect  to  the  principle  that  employment  equity  means  more  than  treating 
persons  in  the  same  way  but  also  requires  special  measures  and  the 
accommodation  of  differences. 

Pursuant  to  this  legislation,  employers  coming  under  federal  jurisdiction,  such 
as  those  in  the  banking,  inter-provincial  transportation,  and  communications 
industries,  which  employ  over  100  employees,54  are  required  to  identify  and 
eliminate  discriminatory  employment  practices  and  to  institute  positive 
policies  and  practices  to  facilitate  more  equitable  representation  of 
individuals  from  the  designated  groups.55  The  federal  government  also 
initiated  a  federal  contractors'  program  concurrently  with  its  employment 
equity  legislation.  Any  employers  who  have  contracts  of  over  $200,000  with 
the  federal  government  and  employ  over  100  employees  must  develop 
employment  equity  programs  or  risk  termination  of  their  federal  contracts.56 


54 


55 


56 


One  notable  omission  under  the  Employment  Equity  Act,  ibid.,  is  the  federal  public 
service.  It  is  regulated  by  the  Treasury  Board's  Employment  Equity  Policy,  which  includes 
five  special  measures  programs  for  designated  groups,  such  as  a  training  program  for 
employees  with  disabilities  and  a  non-traditional  occupations  program  for  women. 

Employment  Equity  Act,  ibid.,  s.  4.  Despite  the  recognition  of  the  need  for  proactive 
measures  to  facilitate  equality  in  the  workplace,  the  Act's  enforcement  mechanisms  are 
relatively  weak  Fines  for  non-compliance  are  low  (up  to  $50,000  for  failure  to  file  the 
requisite  reports  with  the  federal  government:  see  s.  7).  The  Canadian  Human  Rights 
Commission,  which  must  be  sent  a  copy  of  employer  reports  (see  s.  8),  may  initiate 
systemic  discrimination  complaints  against  employers  using  its  powers  under  the  Canadian 
Human  Rights  Act,  R.S.C  1985,  c  H-6.  However,  given  the  limited  resources  of  human 
rights  commissions  and  the  complexity  of  systemic  discrimination  complaints,  such  an 
enforcement  strategy  appears  inadequate. 

Harish  C  Jain,  "Racial  Minorities  and  Affirmative  Action/Employment  Equity  Legislation 
in  Canada"  (1989),  44  Relations  industrielles  593.  The  Quebec  government  has  also 
introduced  a  provincial  contract  compliance  program.  See  Chicha-Pontbriand,  supra, 
note  21,  at  2.  The  Employment  Equity  Act,  supra,  note  51,  has  recently  been  subject  to  a 
review:  see  Canada,  A  Matter  ofFairness[:]  Report  of  the  Special  Committee  on  the  Review 
of  the  Employment  Equity  Act  (May  1992)  (Chain  Alan  Redway)  (hereinafter  referred  to 
as  "Canada,  A  Matter  of  Fairness").  The  Committee's  conclusions  included 
recommendations  that  the  Employment  Equity  Act  apply  to  employers  with  seventy-five 
or  more  employees,  that  the  federal  public  service  be  made  subject  to  the  Act,  and  that 
federal  contractors  as  well  as  federal  judicial  appointments  be  made  subject  to  its  general 
principles.  The  Committee  also  recommended  that  equity  plans  developed  by  the 
employer  be  approved  by  the  Department  of  Employment  and  Immigration  and  then  be 
made  binding  on  the  employer,  and  that  the  Canadian  Human  Rights  Commission  be 
clearly  designated  as  the  enforcement  agency  under  the  Act  The  establishment  of  a  task 
force  to  devise  a  national  employment  equity  strategy  by  November  1993  was  also 
recommended.  See,  also,  "Reviewing  the  Federal  Employment  Equity  Act"  (1992),  12 
Can.  Woman  Stud  28  (excerpts  of  presentations  made  to  the  Special  Committee  by  the 
Canadian  Labour  Congress,  the  Canadian  Federation  of  Business  and  Professional 
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Proposed  employment  equity  legislation  in  Ontario  would  require 
employers  to  develop  employment  equity  plans  designed  to  remove 
employment  barriers  and  achieve  a  fair  representation  of  aboriginal  people, 
people  with  disabilities,  racial  minorities,  and  women  in  Ontario.57  Pay 
equity  legislation  in  Ontario  also  reflects  a  shift  towards  proactive,  systemic 
approaches  to  workplace  inequalities.58  In  introducing  a  proactive  scheme 
for  identifying  and  remedying  systemic  pay  inequities,  the  preamble  to  the 
Act  affirms  the  desirability  "that  affirmative  action  be  taken  to  redress 
gender  discrimination  in  the  compensation  of  employees  employed  in  female 
job  classes  in  Ontario".59 

International  human  rights  developments  further  attest  to  a  recognition 
of  the  importance  of  proactive  special  measures  to  redress  institutionalized 
and  pervasive  problems  of  inequality.  For  example,  the  International 
Convention  on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women 
provides:60 

Art.  3  States  Parties  shall  take  in  all  fields,  in  particular  in  the  political,  social, 
economic  and  cultural  fields,  all  appropriate  measures,  including  legislation,  to 
ensure  the  full  development  and  advancement  of  women,  for  the  purpose  of 
guaranteeing  them  the  exercise  and  enjoyment  of  human  rights  and 
fundamental  freedoms  on  the  basis  of  equality  with  men. 

Art.  4(1)  Adoption  by  States  Parties  of  temporary  special  measures  aimed  at 
accelerating  de  facto  equality  between  men  and  women  shall  not  be  considered 
discrimination  as  defined  in  the  present  Convention,  but  shall  in  no  way  entail 
as  a  consequence  the  maintenance  of  unequal  or  separate  standards;  these 
measures  shall  be  discontinued  when  the  objectives  of  equality  of  opportunity 
and  treatment  have  been  achieved. 


Women's  Clubs,  Saskatchewan  Wheat  Pool  and  Grain  Services  Union,  Communications 
and  Electrical  Workers  of  Canada,  aDd  Manitoba  Telephone  System). 

See  Bill  79,  An  Act  to  provide  for  Employment  Equity  for  Aboriginal  People,  People  with 
Disabilities,  Members  of  Racial  Minorities  and  Women,  1st  Reading  (June  25,  1992).  See, 
also,  Ontario,  Office  of  the  Employment  Equity  Commissioner,  Ministry  of  Citizenship, 
Working  Towards  Equality[:]  the  discussion  paper  on  employment  equity  legislation 
(November  1991)  (hereinafter  referred  to  as  "Working  Towards  Equality"). 

Pay  Equity  Act,  RS.O.  1990,  c  P.7.  For  an  overview  of  the  work  of  the  Pay  Equity 
Commission,  see  Ontario,  Pay  Equity  Commission,  Annual  Report  1990-1991.  See,  also, 
Judy  Fudge  and  Patricia  McDermott  (eds.),  Just  Wages,  A  Feminist  Assessment  of  Pay 
Equity  (Toronto:  University  of  Toronto  Press,  1991). 

Pay  Equity  Act  (Ontario),  supra,  note  58,  preamble.  Other  jurisdictions  have  also  enacted 
pay  equity  measures:  see  The  Pay  Equity  Act,  S.M  1985-86,  c.  21  (also  CCS.M.,  c.  P13 
(Manitoba);  Pay  Equity  Act,  RS.P.E.I.  1988,  c.  P-2  (Prince  Edward  Island);  Pay  Equity 
Act,  S.N.B.  1989,  c.  P-5.01  (New  Brunswick);  and  Pay  Equity  Act,  R.S.N.S.  1989,  c  337 
(Nova  Scotia). 

U.N.G.A  Res.  34/180,  G.A.O.R  34th  Sess.,  Supp.  46,  p.  193,  19  I.L.M.  33. 
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Similar  provisions  are  included  in  the  International  Convention  on  the 
Elimination  of  All  Forms  of  Racial  Discrimination.61 


3.      LITIGATING    THE    RELATIONSHIP   BETWEEN  EQUITY   AND 
EQUALITY 

While  human  rights  instruments  reflect  a  general  social  consensus  in 
support  of  proactive  equity  initiatives  to  promote  social  equality,  we  are 
beginning  to  witness  the  questioning  of  some  affirmative  action  strategies. 
Most  of  this  questioning  has  taken  the  form  of  internal  institutional  debates. 
Increasingly,  however,  it  is  occurring  in  the  context  of  litigation.  In  the  face 
of  these  adjudicative  developments  and  the  considerable  uncertainty  they 
have  engendered,  it  is  timely  to  explore  the  relationship  between  equity 
initiatives  and  constitutional  and  statutory  guarantees  of  equality.62  In 
reviewing  the  cases,  four  preliminary  interpretive  issues  recur  that  merit 
analysis.  To  date,  courts  have  taken  various  positions  on  these  issues  and  no 
single  pattern  of  legal  justification  has  emerged.  The  uncertainty  and 
divergences  of  opinion  regarding  the  approach  to  affirmative  action 
provisions  explain  in  part  the  raison-d'etre  of  this  study  paper. 

The  first  issue  addressed  in  this  study  paper  is  the  question  whether 
section  15(2)  of  the  Charter  and  section  14(1)  of  the  Ontario  Human  Rights 
Code63  operate  as  interpretive  aids  or  exemptions.  I  maintain  that  it  is  most 
consistent  with  substantive  equality  to  view  them  as  interpretive  aids  rather 
than  as  exemption  provisions;  however,  to  date  courts  have  tended  to  adopt 
precisely  the  opposite  approach.  The  second  preliminary  interpretive  issue 
is  the  meaning  of  the  term  "disadvantaged  individuals  or  groups".  As 
discussed  above,  I  suggest  that  the  major  objective  of  affirmative  action  is  the 
remedying  of  group  as  opposed  to  individual  disadvantage,  although  specific 
individuals  are  the  beneficiaries  of  such  programs.  The  third  issue  relates  to 
the  scope  of  application  of  constitutional  and  statutory  provisions  endorsing 
affirmative  action.  How  do  we  define  affirmative  action  or  special  equity 
initiatives?  Moreover,  when  should  they  be  relied  upon  to  inform  assessments 
of  allegations  of  discrimination?  Finally,  there  is  the  question  whether  the 
effects  of  an  affirmative  action  program  can  be  scrutinized  or  whether  proof 


61  See  articles  1(4),  2(2),(1969)  660  U.N.T.S.  195.  See  Anne  F.  Bayefsky,  "The  Principle  of 
Equality  or  Non-Discrimination  in  International  Law"  (1990),  11  Human  Rights  L  J.  1, 
at  24-28. 

62  See  Beatrice  Vizkelety,  "Affirmative  Action,  Equality  and  the  Courts:  Comparing  Action 
travail  des  femmes  v.  CN  and  Apsit  and  the  Manitoba  Rice  Farmers  Association  v.  The 
Manitoba  Human  Rights  Commission"  (1990-91),  4  Can.  J.  Women  &  L  287,  at  310. 

63  Supra,  note  44. 
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of  a  bona  fide  ameliorative  purpose  is  sufficient  to  insulate  an  equity 
program  from  legal  challenge.  My  response  to  this  question  differs  depending 
on  the  nature  of  the  legal  challenge  and  the  identity  of  the  challenger  (that 
is,  whether  the  litigant  is  part  of  a  socially  privileged  or  socially 
disadvantaged  group). 

A  review  of  the  cases  reveals  two  very  different  contexts  in  which 
constitutional  and  statutory  affirmative  action  provisions  are  being  raised.  In 
a  number  of  cases,  the  special  provisions  endorsing  affirmative  action  are 
being  raised  in  the  face  of  challenges  to  special  laws,  programs,  or  activities 
by  individuals  belonging  to  historically  privileged  groups.  These  cases  raise 
the  issue  of  so-called  "reverse  discrimination".64  In  a  significant  number  of 
other  cases,  however,  section  15(2)  of  the  Charter  and  section  14(1)  of  the 
Ontario  Human  Rights  Code  have  been  relied  upon  in  an  effort  to  insulate 
special  programs  from  allegations  of  discrimination  made  by  individuals  from 
socially  disadvantaged  groups.  Reliance  on  special  equity  provisions  in  this 
latter  context  appears  inconsistent  with  the  underlying  purpose  of  the 
equality  guarantees  of  the  Charter  and  human  rights  legislation.  After 
examining  the  four  interpretive  issues  enumerated  above,  I  consider  the 
various  issues  arising  in  these  two  specific  contexts. 


(a)    Preliminary  Interpretive  Issues 

(i)   Interpretive  Aid  or  Exemption 

An  important  starting  point  for  understanding  constitutional  and 
statutory  provisions  that  endorse  affirmative  action  is  the  question  of  whether 
they  are  to  be  understood  as  delineating  exceptions  to  the  principle  of 
equality  or  expressions  of  what  substantive  equality  means.  Such  an  inquiry 
reveals  two  divergent  understandingsof  the  relationship  between  equality  and 
equity  programs.  One  vision  views  equity  programs  as  exceptions  to  the 
principle  of  formal  equality.  Without  special  constitutional  or  statutory 
exemptions,  equity  initiatives  are  considered  to  violate  equality  protections. 
In  direct  contrast  is  a  vision  which  understands  equity  initiatives  as 
expressions  of  a  commitment  to  substantive  equality.  From  this  perspective, 
equity  initiatives  are  conducive  to  equality,  not  exceptions  to  it 


64 


For  a  discussion  of  the  concept  of  "reverse  discrimination",  see  Ronald  Dworkin,  Taking 
Rights  Seriously  (Cambridge,  Mass.:  Harv.  U.  Press,  1978),  ch.  9;  Barry  R  Gross  (ed), 
Reverse  Discrimination  (Buffalo,  N.Y.:  Prometheus  Books,  1977);  and  Stephen  Wexler, 
"Special  Preferences  for  Oppressed  Minorities"  (1972),  7  U.B.CL.  Rev.  71. 
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For  the  most  part,  adjudicators  seem  more  comfortable  approaching 
section  15(2)  of  the  Charter,  and  section  14(1)  of  the  Ontario  Human  Rights 
Code65  as  exemptions  to  the  requirements  of  equality  and  non- 
discrimination.66 Despite  the  growing  acceptance  of  a  substantive  approach 
to  equality  in  human  rights  jurisprudence,  there  seems  to  be  a  reversion  back 
to  formal  equality  notions  when  questions  of  special  affirmative  action 
provisions  are  being  scrutinized.  Inadvertently  perhaps,  viewing  these 
constitutional  or  statutory  provisions  as  delineating  exceptions  to  equality, 
rather  than  as  expressions  of  equality,  reintroduces  a  formal  sameness 
approach  to  the  meaning  of  equality.67  "[A]ny  law,  program  or  activity  that 
has  as  its  object  the  amelioration  of  conditions  of  disadvantaged  individuals 
or  groups",  which  is  the  phrase  used  in  section  15(2)  of  the  Charter,  should 
be  understood  as  an  elucidation  of  what  equality  is  all  about,  rather  than  the 
threshold  question  for  delineating  exceptions  to  equality.  Treating  special 
programs  to  remedy  disadvantages  as  exceptions  to  equality,  rather  than 
expressions  of  it,  allows  judges  to  uphold  such  programs  while  continuing  to 
adhere  to  a  formal  understanding  of  equality. 

Early  academic  commentary  on  the  meaning  of  section  15(2)  advanced 
the  view  that  section  15(2)  should  be  understood  as  an  interpretive  aid. 
Tarnopolsky  suggested  it  was  included  out  of  "excessive  caution":68 

In  line  with  the  argument ...  that  equal  laws  can  result  in  inequality  if  applied 
to  persons  in  unequal  circumstances,  it  is  suggested  that  'any  law,  program  or 
activity  that  has  as  its  object  the  amelioration  of  conditions  of  disadvantaged 
individuals  or  groups'  cannot  be  a  contravention  of  subsection  (1)  of  section  15, 
even  without  subsection  (2)  saying  so. 


65 
66 


67 


68 


Supra,  note  44. 

In  the  vast  majority  of  cases  involving  s.  15(2)  of  the  Charter,  judges  interpret  s.  15(2)  an 
exemption  provision:  see,  for  example,  Apsit  v.  Man.  Human  Rights  Comm.,  [1988]  1 
W.W.R  629,  9  C.H.RR  D/4457  (Man.  Q.B.);  rev'd  on  other  grounds,  [1989]  1  W.W.R. 
481,  10  CH.R.R  D/5633  (CA)  (subsequent  references  are  to  [1988]  1  W.W.R.) 
(hereinafter  referred  to  as  "Apsit"),  and  Shewchuk  v.  Ricard  (1986),  24  C.R.R.  45,  28 
D.L.R.  (4th)  429  (B.GGA)  (subsequent  references  are  to  24  CRR).  The  exemption 
approach  has  also  been  accepted  with  respect  to  s.  14  of  the  Ontario  Human  Rights  Code: 
see  Roberts  v.  Ontario  Ministry  of  Health,  supra,  note  45;  Tomen  v.  O.T.F.  (No.  3)  (1989), 
11  CH.R.R.  D/223  (Ont.  Bd.  of  Inquiry);  Re  Tomen  (unreported),  January  16, 1989,  Ont. 
Bd.  of  Inquiry  (pre-hearing  order,  interim  award). 

Shelagh  Day,  "Equality  seekers  troubled  by  Affirmative  Action  rulings"  (1990),  6  Can. 
Human  Rights  Advoc.  1,  at  2. 

Walter  S.  Tarnopolsky,  "The  Equality  Rights  in  the  Canadian  Charter  of  Rights  and 
Freedoms"  (1983),  61  Can.  B.  Rev.  242,  at  257.  See,  also,  Walter  S.  Tarnopolsky,  "The 
Equality  Rights",  in  Walter  S.  Tarnopolsky  and  Gerald-ABeaudoin  (eds.),  The  Canadian 
Charter  of  Rights  and  Freedoms[:]  Commentary  (Toronto:  Carswell,  1982)  395,  and 
N.  Finkelstein,  Laskin's  Canadian  Constitutional  Law,  5th  ed.  (Toronto:  Carswell,  1986), 
Vol.  2,  at  1268. 
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More  recently,  Gwen  Brodsky  and  Shelagh  Day  have  maintained  that 
section  15(2)  "clarifies  the  meaning  of  s.  15  (l)":69 

Section  15  is  more  cogent ...  when  read  as  a  whole  with  parts  that  complement 
rather  than  contradict  each  other.  An  interpretation  of  sections  15(1)  and  15(2) 
that  assumes  they  are  contradictory  also  assumes  that  treating  everyone  the 
same  is  the  norm  of  equality  although  special  treatment  may  be  justified  in 
certain  circumstances.  On  the  other  hand,  reading  sections  15(1)  and  15(2)  as 
a  whole  assumes  that  equality  is  not  merely  or  even  primarily  a  matter  of  same 
treatment,  but  rather  a  matter  of  addressing  and  overcoming  the  disadvantage 
of  historically  oppressed  and  excluded  groups. 

Accordingly,  they  endorse  the  latter  approach  as  more  in  keeping  with  the 
overall  purpose  of  section  15.  The  Report  of  the  Royal  Commission  on 
Equality  in  Employment10  also  articulated  the  view  that  section  15(2) 
"assures  that  it  is  neither  discriminatory  nor  a  violation  of  the  equality 
guaranteed  by  section  15(1)  to  attempt  to  improve  the  condition  of 
disadvantaged  individuals  or  groups,  even  if  this  means  treating  them 
differently".71  It  was  suggested  that  section  15(2)  encourages  and  endorses 
a  "systemic"  approach  to  the  remedying  of  social  inequalities. 

While  it  seems  conceptually  preferable  to  understand  specific  statutory 
and  constitutional  affirmative  action  provisions  as  amplifications  of  the 
meaning  of  equality,  there  is  a  legitimate  concern  that  affirmative  action 
programs  will  be  struck  down  by  judges  whose  vision  of  equality  remains 
shaped  by  formal  equality.  Does  an  exemption  approach  provide  greater 
certainty  that  affirmative  action  programs  will  be  upheld  under  the  Charter 
and  human  rights  statutes?  Although  one  might  be  tempted  to  conclude 
affirmatively,  the  constitutional  cases  discussed  below  reveal  that  even  when 
judges  view  provisions  such  as  section  15(2)  of  the  Charter  as  exemptions, 
they  may  still  conclude  that  the  program  being  challenged  is  unconstitutional 
for  various  reasons.  Affirmative  action  programs  appear  not  to  be  fully 
insulated  from  constitutional  review  even  if  section  15(2)  is  treated  as  an 
exemption  from  the  rule  of  equality.72 

There  are  two  important  legal  issues  related  to  this  initial  question 
whether  affirmative  action  guarantees  are  viewed  as  exemptions  to  equality 
rights  or  as  guides  to  the  meaning  of  equality  or  nondiscrimination.  These 
include  (1)  whether  a  generous  and  liberal  interpretation  should  be  accorded 


69  Brodsky  and  Day,  supra,  note  9,  at  30.  See,  also,  Day,  supra,  note  67. 

70  Abella,  supra,  note  1. 

71  Ibid.,  at  13. 

72  See  discussion  infra,  Part  3,  section  (a)(iv). 
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to  affirmative  action  provisions,  and  (2)  who  should  have  the  burden  of 
proving  the  legality  of  affirmative  action. 

If  affirmative  action  provisions  are  viewed  as  exemptions,  it  is  consistent 
with  human  rights  jurisprudence  to  interpret  them  narrowly  so  as  not  to 
undermine  the  general  purposes  of  human  rights  guarantees.73  However,  if 
they  are  understood  to  be  interpretive  aids  that  clarify  the  full  meaning  of 
equality,  then  affirmative  action  provisions  should  be  accorded  a  large  and 
liberal  interpretation  in  accordance  with  the  general  approach  to  human 
rights  guarantees.74  In  adopting  the  position  that  provisions  such  as  section 
15(2)  of  the  Charter  and  section  14(1)  of  the  Ontario  H uman  Rights  Code  are 
interpretive  guides  to  the  meaning  of  equality  and  nondiscrimination,  I 
would  endorse  according  a  large  and  liberal  interpretation  to  these 
provisions. 

On  the  second  issue,  a  similar  split  occurs.  If  affirmative  action 
provisions  are  viewed  as  exemptions  that  spell  out  when  anti^liscrimination 
guarantees  can  be  violated,  it  makes  sense  to  impose  the  burden  of  proof  on 
the  party  seeking  to  uphold  the  affirmative  action  program.75  In  contrast, 
if  affirmative  action  provisions  are  simply  interpretive  aids  to  understanding 
equality  rights  and  consistent  with  the  promotion  of  substantive  equality 
between  social  groups  in  society,  then  the  burden  of  proving  that  an 
affirmative  action  initiative  constitutes  discrimination  should  be  allocated  to 
the  party  challenging  the  particular  equity  program.76  In  effect,  the  burden 
of  proof  never  shifts  since  consideration  of  the  special  programs  provision 
informs  the  meaning  of  equality. 


(ii)  Disadvantaged  Individuals  or  Groups 

Section  15(2)  of  the  Charter  and  most  of  the  various  statutory  provisions 
endorsing  affirmative  action  make  specific  reference  to  "disadvantaged" 
individuals  or  groups.  An  initial  criterion  for  classifying  a  program,  policy,  or 
initiative  as  affirmative  action,  therefore,  is  its  focus  on  "disadvantaged" 
individuals  or  groups.  Two  questions  arise  with  respect  to  this  preliminary 


73  See  Vizkelety,  supra,  note  8,  at  196,  citing  Ontario  Human  Rights  Commission  v.  Etobicoke, 
[1982]  1  S.CR.  202,  at  208-09,  3  CH.R.R  D/781,  at  D/783. 

74  Action  travail  desfemmes  v.  Canadian  national  Railway  Co.,  supra,  note  4,  at  1134-36. 

75  See  Gibson,  supra,  note  42,  at  337.  This  position  was  also  adopted  in  the  Apsit  case,  supra, 
note  66,  where  the  Court  concluded  that  the  government  failed  to  satisfy  the  burden  of 
proving  that  a  special  program  to  promote  wild  rice  harvesting  for  native  peoples  was 
rationally  related  to  remedying  the  disadvantage  in  question  and  that  any  burdens 
imposed  on  dominant  social  groups  were  necessary. 

This  position  is  adopted  by  Vizkelety,  supra,  note  62,  at  306-07. 
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inquiry.  First,  how  do  we  define  "disadvantage"?  Second,  why  do 
constitutional  and  statutory  provisions  on  affirmative  action  refer  to 
disadvantaged  individuals  or  groups,  rather  than  just  focusing  on  group 
disadvantage? 

The  focus  on  "disadvantage"  directs  us  to  examine  the  actual  social, 
economic,  and  political  indices  of  disadvantage  (for  example,  poverty,  denial 
of  opportunities,  exclusion  from  participation  in  social  institutions,  prejudice). 
Such  an  inquiry  seems  to  parallel  the  assessment  of  the  requisite  harm  of 
discrimination  under  section  15(1).77  Despite  a  conceptual  overlap  between 
the  explicit  reference  to  disadvantage  in  section  15(2)  and  the  connection 
between  discrimination  and  the  presence  of  harm,  prejudice,  or  disadvantage, 
it  is  significant  that  section  15(2)  does  not  require  a  prior  finding  of 
discrimination  against  a  particular  group  before  remedial  affirmative  action 
can  be  taken.  To  impose  such  a  prerequisite  would  undermine  voluntary 
equity  initiatives  since  employers,  educational  institutions,  and  governments 


may  be  reluctant  to  admit  to  past  discrimination  to  the  extent  that  such  an 
admission  would  leave  them  open  to  legal  claims  for  redress.78 


In  thinking  about  the  notion  of  "disadvantage",  it  is  important  to  add 
a  note  of  caution.  While  acknowledgement  of  group-based  disadvantages  is 
critical  to  the  struggle  for  substantive  equality,  it  is  important  not  to  locate 
problems  of  inequality  in  those  who  experience  them  or  to  presume 
inaccurately  that  the  disadvantage  experienced  by  social  groups  is  due  to 
"natural"  deficiencies  rather  than  society's  mistreatment  of  them.  It  is  also 
important  to  ensure  that  the  terminology  of  "disadvantage"  does  not  negate 
the  positive  dimensions  of  diversity  and  inadvertently  impose  a  dominant 
norm  in  the  name  of  equality.79 


77 


78 
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See  discussion  in  Pierre  Bosset  and  Madeleine  Caron,  "Un  nouvel  outil  de  lutte  contre 
la  discrimination:  les  programmes  d'acces  a  l'egalit6"  (1987),  21  RJ.T.  71,  at  95-96  and 
109-12 

See  discussion  of  this  issue  in  Wygant  v.  Jackson  Board  of  Education,  416  U.S.  267,  at  291 
(1986),  per  O'Connor  J.,  and  Johnson  v.  Transportation  Agency,  Santa  Clara,  California,  480 
U.S.  616,  at  652  (1987),  per  O'Connor  J. 

See  Jill  McCalla  Vickers,  "Memoirs  of  an  Ontological  Exile:  The  Methodological 
Rebellions  of  Feminist  Research",  in  Angela  R.  Miles  and  Geraldine  Finn  (eds.), 
Feminism[:]  From  Pressure  to  Politics  (Montreal:  Black  Rose  Books,  1989)  37,  for  a 
discussion  of  how  "agency  ...  is  attributed  to  the  victim  through  a  trick  of  language  or 
grammar"  (at  49).  See  Patricia  A.  Monture,  "Ka-Nin-Geh-Heh-Gah-E-Sa-Nonh-Yah- 
Gah"  (1986),  2  Can.  J.  Women  &  L.  159,  at  161-62  for  a  critique  of  the  terminology  of 
"disadvantage".  See,  also,  N.  Colleen  Sheppard,  "Recognition  of  the  Disadvantaging  of 
Women:  The  Promise  of  Andrews  v.  Law  Society  of  British  Columbia"  (1989-90),  35 
McGill  LJ.  206,  at  222 
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With  respect  to  the  curious  inclusion  of  "individuals"  in  provisions  which 
seem  by  definition  directed  at  redressing  systemic  patterns  of  group 
inequality,  reference  to  the  proceedings  of  the  Special  Joint  Committee  on 
the  Constitution  suggests  that  the  term  "individuals"  was  included  to  cover 
situations  where  a  small  employer,  for  example,  hired  one  native  person 
pursuant  to  a  special  program.80  The  justification  for  the  need  for 
affirmative  action  still  resides  in  acknowledgment  of  group  inequalities;  its 
actual  implementation  in  specific  institutional  contexts  may  affect  isolated 
individuals.  Focusing  on  group  disadvantage  is  most  consistent  with 
substantive  equality  and  with  the  definition  of  affirmative  action  set  out 
above. 

It  has,  however,  also  been  suggested  that  affirmative  action  preferences 
should  only  be  applied  to  individuals  who  have  actually  experienced  the 
discrimination  and  disadvantage  of  their  social  group:81 

[A]n  individual  may  be  disadvantaged  'because  of  a  ground  without  being 
identifiable  by  that  ground,  and  conversely  ...  an  individual  may  be  identifiable 
on  a  ground  without  being  a  member  of  the  group  disadvantaged  because  of 
that  ground.  The  design  of  affirmative  action  programs  currently  being 
implemented  "tend"  not  to  have  the  sophistication  to  take  individual 
characteristics  and  histories  and  other  factors  into  account,  but  there  is  no  legal 
reason  why  they  could  not  do  so. 

With  respect  to  the  first  possibility,  affirmative  action  initiatives  should  be  as 
inclusive  as  possible  so  as  to  ensure  that  all  of  those  experiencing  a  particular 
kind  of  inequality  benefit  from  remedial  measures.  With  respect  to  the 
second  concern,  while  requiring  proof  of  actual  individual  disadvantage  may 
help  to  justify  affirmative  action  initiatives,  in  structuring  broad-based 
mechanisms  for  redressing  underrepresentation,  such  an  individualistic 
approach  appears  unduly  cumbersome.  It  also  undermines  the  notion  that  it 
makes  sense  to  treat  individuals  according  to  their  group  identity,  given 
historical  and  widespread  group-based  patterns  of  prejudice,  denial  of 
opportunities,  and  discrimination.  It  is  virtually  impossible  for  an  individual 
to  escape  all  forms  and  vestiges  of  discrimination  directed  at  the  social 
group (s)  to  which  he  or  she  belongs. 


80 


81 


Canada,  Special  Joint  Committee  of  the  Senate  and  House  of  Commons  on  the 
Constitution  of  Canada,  Minutes  of  Proceeding  and  Evidence  (1980-81),  48:44. 

Russell  Juriansz,  "Equality  Rights,  Affirmative  Action",  in  N.  R.  Finkelstein  and 
B.  M  Rogers  (eds.),  Charter  Issues  in  Civil  Cases  (Toronto:  Carswell,  1988)  109,  at  146. 
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(iii)   The  Scope  of  Application  of  Affirmative  Action  Provisions 

A  further  interpretive  issue  is  the  scope  of  applicability  of  special  equity 
provisions.  How  broad  a  definition  should  one  accord  to  the  concept  of 
affirmative  action  for  the  purposes  of  section  15(2)  of  the  Charter  or 
section  14(1)  of  the  Ontario  Human  Rights  Code?82  What  kind  of 
connection  need  exist  between  the  equity  initiative  and  the  alleged 
discrimination? 

With  respect  to  the  definitional  limits,  the  term  "affirmative  action" 
does  not  appear  in  the  actual  text  of  section  15(2),  but  is  referred  to  only  in 
the  marginal  notes.  Nor  is  it  explicitly  mentioned  in  section  14  of  the  Ontario 
Human  Rights  Code.  While  affirmative  action  is  commonly  associated  with 
a  specific  proactive  program  within  an  institution  to  remedy  systemic 
discrimination,  on  its  face,  the  language  of  section  15(2)  goes  beyond 
institutional  programs  and  encompasses  "any  law,  program  or  activity  that 
has  as  its  object  the  amelioration  of  conditions  of  disadvantaged  individuals 
or  groups".83  The  very  inclusive  language  of  section  15(2)  means  that  it  can 
potentially  be  raised  in  the  context  of  a  wide  range  of  litigation  since  a  large 
portion  of  our  laws  are  directed  at  remedying  social  disadvantages.  The 
language  of  section  14(1)  of  the  Ontario  Human  Rights  Code  is  equally 
expansive.  It  includes  programs  "designed  to  relieve  hardship  or  economic 
disadvantage  or  to  assist  disadvantaged  persons  or  groups  to  achieve  or 
attempt  to  achieve  equal  opportunity  or  that  is  likely  to  contribute  to  the 
elimination  of  [discrimination]".  As  in  the  case  of  section  15(2),  this  general 
language  can  encompass  a  wide  range  of  initiatives. 

Despite  the  broad  language  of  section  15(2)  of  the  Charter ,  some  judges 
have  been  reading  in  limits  to  its  applicability  based  on  their  understanding 
of  the  meaning  of  affirmative  action.  The  impetus  for  adopting  a  more 
restrictive  approach  is  closely  related  to  the  idea  that  section  15(2)  sets  out 
a  constitutional  exemption  to  equality  rights.  Accordingly  judges  are  reluc- 
tant to  give  section  15(2)  an  expansive  interpretation.  As  one  judge  put  it  in 
a  case  in  which  a  biological  father  challenged  a  provision  in  the  Adoption  Act 
that  allowed  an  unmarried  mother  to  give  her  child  up  for  adoption  without 
the  biological  father's  consent84 


Supra,  note  44. 


*"  Proposed  amendments  to  s.  15(2)  to  cover  only  statutory  programs  were  defeated:  see 
Canada,  Special  Joint  Committee  on  the  Constitution  of  Canada,  supra,  note  80,  48:43. 

84  Re  MacVwar  and  Superintendent  of  Family  &  Child  Services,  supra,  note  42,  at  502-03,  a 
case  in  which  a  biological  father  challenged  a  provision  in  the  Adoption  Act,  R.S.B.G 
1979,  c,  4,  that  allowed  an  unmarried  mother  to  give  her  child  up  for  adoption  without 
the  natural  father's  consent  Although  the  legislation  in  question  was  designed  to 
ameliorate  the  conditions  of  children  disadvantaged  by  the  marital  status  of  their  parents, 
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[Section]  15(2)  must  be  construed  as  limited  to  its  purpose.  It  was  included  in 
the  Charter  to  silence  the  debate  that  rages  elsewhere  over  the  legitimacy  of 
affirmative  action  ...  It  was  not  intended  to  save  from  scrutiny  all  legislation 
intended  to  have  positive  effect. 


If  this  provision  could  be  saved,  little  discriminatory  legislation  could  ever  be 
attacked  successfully,  for  almost  all  positive  law  has  as  its  stated  object  the 
betterment  or  amelioration  of  the  conditions  in  our  community  of  a 
disadvantaged  individual  or  group. 

Although  the  legislation  in  question  was  designed  to  ameliorate  the 
conditions  of  children  disadvantaged  by  the  marital  status  of  their  parents, 
this  ameliorative  purpose  was  not  considered  sufficient  to  give  rise  to 
section  15(2).  In R*  v.  Nguyen;  K  v.  Hess*5  Madame  Justice  McLachlin  also 
hints  at  limiting  the  scope  of  section  15(2)  by  narrowing  the  definition  of 
what  constitutes  an  affirmative  action  program.  She  suggests  that  the  former 
statutory  rape  provisions  that  accorded  special  protection  to  young  girls  from 
male  offenders  do  "not  constitute  a  true  'affirmative  action  program',  in  the 
terms  of  the  marginal  note  to  s.  15(2)".86 


this  ameliorative  purpose  was  not  sufficient  to  give  rise  to  s.  15(2).  See,  also,  Shewchuk 
v.  Ricard,  supra,  note  66. 

[1990]  2  S.CR.  906,  at  946,  59  CCC  (3d)  161,  at  192  (subsequent  references  are  to 
[1990]  2  S.CR.)  (hereinafter  referred  to  as  "R  v.  Nguyen"). 

Ibid.,  at  946.  Although  McLachlin  J.  was  writing  in  dissent,  the  majority  did  not  address 
the  question  of  s.  15(2).  The  majority,  per  Wilson  J.,  struck  down  the  statutory  rape 
provisions  pursuant  to  s.  7  of  the  Charter.  Wilson  J.  held  that  s.  15(1)  was  not  violated. 
McLachlin  J.  held  that  the  gender-specific  statutory  rape  provisions  violated  both  ss.  15(1) 
and  7  of  the  Charter,  but  concluded  that  the  provisions  were  reasonable  limits  pursuant 
to  s.  1. 


85 


86 


For  another  example  of  a  restrictive  interpretation  of  the  scope  of  s.  15(2),  see  Reference 
re  Family  Benefits  Act  (N.S.)  (1986),  75  N.S.R.  (2d)  338,  26  CR.R.  336  (App.  Div.) 
(subsequent  references  are  to  26  CR.R),  a  case  in  which  a  single  father  challenged  the 
provision  of  benefits  to  single  mothers  only.  The  Court  concluded,  at  357: 

There  is  no  evidence  that  benefits  payable  under  the  Family  Benefits  Act  can  be 
classified  as  an  affirmative  action  program.  The  object  of  the  program  is  clearly  the 
relief  of  poverty.  There  is  nothing  new  in  the  purpose  of  the  legislation.  The  history 
of  the  legislation  clearly  shows  that  it  was  not  designed  to  overcome  past 
discriminatory  practices.  We  do  not  think  the  provisions  in  conflict  with  s.  15(1)  can 
be  exempted  under  s.  15(2)  of  the  Charter. 

It  is  not  clear  why  the  Court  found  it  so  easy  to  distinguish  the  relief  of  poverty  from  the 
reach  of  s.  15(2).  Surely,  poverty  constitutes  a  critical  dimension  of  the  disadvantage 
experienced  by  single  mothers.  It  has  also  been  persuasively  argued  that  poverty 
constitutes  an  analogous  ground  of  discrimination  that  should  be  accorded  constitutional 
protection:  see  Bruce  Porter,  Riding  a  One-Wheeled  Chariot:  Poverty  and  Equality  Rights 
in  Canada,  address  to  meeting  of  national  equality  seeking  groups  (Cantley,  Que., 
March  23, 1991)  (unpublished  manuscript).  On  the  facts  of  this  case,  where  a  poor  single 
father  was  challenging  the  legislation,  there  may  nevertheless  be  cogent  arguments  for 
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In  Manitoba  Council  of  Health  Care  Unions  v.  Bethesda  Hospital*1  a 
provision  in  The  Pay  Equity  Act  of  Manitoba88  that  delayed  and  limited  the 
implementation  of  pay  equity  wage  adjustments,  was  challenged  as 
discriminatory.  According  to  the  Court,  the  provision  in  question  permitted 
an  employer  "to  continue  to  discriminate  against  the  traditionally 
disadvantaged  group  provided  that  a  certain  maximum  percentage  of  payroll 
is  set  aside  each  year  to  reduce  the  extent  of  the  ongoing  discrimination  for 
a  maximum  of  four  years".89  The  Court  went  on  to  conclude  that 
section  15(2)  could  not  be  relied  upon  by  the  government  to  insulate  the 
remedial  provision  from  challenge  because  the  pay  equity  program  was  "not 
an  'affirmative  action'  program  in  the  sense  that  it  positively  discriminates 
against  a  traditionally  advantaged  group  for  purposes  of  ameliorating  the 
conditions  of  a  disadvantaged  group".90  Thus,  the  Court  adopted  a  narrow 
definition  of  affirmative  action.  While  the  pay  equity  legislation  was  directed 
at  ameliorating  the  conditions  of  economic  wage  discrimination  against 
women  in  the  workplace,  because  it  did  not  harm  men,  it  was  not  labelled 
affirmative  action.  The  legislation,  in  fact,  explicitly  ensured  that  wage 
adjustments  would  not  result  in  a  reduction  of  wages  of  the  traditionally 
advantaged.  The  Court  did  not  want  to  conclude  that  the  legislation 
constituted  an  affirmative  action  program  because  of  the  Court's  concern 
that  to  do  so  would  potentially  exempt  the  discriminatory  provisions  of  the 
legislation  from  constitutional  review  pursuant  to  section  15(2). 

Not  all  adjudicators,  however,  are  limiting  the  scope  of  application  of 
affirmative  action  provisions  by  reading  in  limits  to  their  very  broadly 
phrased  wording.  Some  judges  have  been  willing  to  apply  section  15(2) 
whenever  the  legislation  in  question  is  aimed  at  redressing  some  form  of 
social  disadvantage  of  a  particular  group  in  society.91  Similarly,  in  the  small 
number  of  cases  addressing  section  14(1)  of  the  Ontario  Human  Rights  Code, 
adjudicators  have  accepted  a  broad  definition  of  special  programs  to 


why  the  program  unfairly  excludes  poor  men:  see  discussion  of  underinclusiveness,  infra, 
Part  3,  section  (c)(iii). 


87 


89 


[1992]  2  W.W.R  144,  88  D.L.R  (4th)  60  (Man.  Q.B)  (subsequent  references  are  to 
[1992]  2  W.W.R.])  (hereinafter  referred  to  as  "Bethesda  Hospital"). 

Supra,  note  59. 

Bethesda  Hospital,  supra,  note  87,  at  149. 


90    Aid,  at  153. 


91 


See,  for  example,  Shewchuk  v.  Ricard,  supra,  note  66;  Brown  v.  British  Columbia  (Minister 
of  Health)  (1990),  48  CRR  137,  66  D.L.R  (4th)  444  (B.S.S.C)  (subsequent  references 
are  to  48  CRR);  Weatherall  v.  Canada  (Attorney  General),  [1991]  1  F.C  85,  49  CRR 
347  (CA);  leave  to  appeal  granted  by  S.CC  (1992),  69  CCC  (3d)  vi  (subsequent 
references  are  to  [1991]  1  F.C). 
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encompass  a  government  subsidy  program  for  persons  with  disabilities  and 
an  all-female  hockey  team  and  teachers'  federation.92 

While  one  might  be  tempted  to  limit  the  scope  of  applicability  of  special 
programs  provisions  in  human  rights  instruments,  particularly  if  one  views 
them  as  exemptions  insulating  equity  initiatives  from  legitimate  complaints 
of  discrimination,  it  would  seem  more  in  tune  with  a  generous  and  liberal 
interpretive  approach  to  define  the  scope  of  these  provisions  broadly.  Such 
an  interpretation  does  not  create  difficulties  if  special  program  provisions  are 
understood  as  interpretive  aids  to  the  elaboration  of  the  meaning  of  equality. 
It  simply  reinforces  the  important  insight  that  substantive  equality  requires 
positive  action  to  ameliorate  the  conditions  of  socially  disadvantaged  groups. 
Moreover,  it  endorses  a  broad  definition  of  affirmative  action  that  does  not 
focus  on  how  a  program  might  disadvantage  the  traditionally  advantaged,  or 
that  equates  affirmative  action  simply  with  hiring  or  admissions  quotas. 
Rather,  as  outlined  above,  affirmative  action  simply  means  taking  positive 
action  to  remedy  systemic  discrimination.  Rather  than  focusing  on  tie  ways 
in  which  affirmative  action  may  disadvantage  those  who  have  been  privileged 
historically,  it  is  important  to  emphasize  its  potential  to  enrich  all  of  our  lives. 

In  considering  whether  these  must  be  a  connection  between  the  equity 
initiative  and  the  alleged  discrimination,  the  case  of  Weatherall  v.  Canada 
(Attorney  General)93  raises  some  important  questions.  The  case  involved  a 
challenge  by  a  male  prison  inmate  who  maintained  that  his  privacy  and 
equality  rights  were  interfered  with  by  surveillance  and  routine  frisk  searches 
by  female  guards.  Female  prisoners  were  not  subjected  to  surveillance  or 
searches  by  male  guards.  The  trial  judge94  concluded  that  the  surveillance 
patrols  constituted  an  unnecessary  invasion  of  privacy  in  violation  of  section 
8  of  the  Charter.95  On  the  equality  issue,  however,  he  invoked  section  15(2) 
to  deny  the  section  15(1)  claim  of  the  male  inmates.  According  to  the  trial 
judge,  the  inequality  was  "reasonably  necessary"  to  the  success  of  the 
affirmative  action  program  for  women  guards.96  The  Federal  Court  of 


92 


See  Roberts  v.  Ontario  (Ministry  of  Health),  supra,  note  45;  Blainey  v.  Ontario  Hockey  Assn. 
(1987),  9  CH.R.R  D/4549  (OnL  Bd.  of  Inquiry);  and  Tomen  v.  O.T.F.  (No.  3),  supra,  note 
66  respectively.  See,  also,  Keyes  v.  Pandora  Publishing  Assn.  (No.  2),  supra,  note  7,  where 
a  Nova  Scotia  Board  of  Inquiry  considered  special  program  provisions  applicable  to  justify 
a  women's  newspaper,  including  the  papers  editorial  policy  of  only  publishing  "women 
positive"  letters  written  by  women. 

Supra,  note  91. 


*     See  Weatherall  v.  Canada  (Attorney  General),  [1988]  1  F.C  369,  32  GR.R  273  (T.D.); 
reversed  supra,  note  91  (subsequent  references  are  to  [1988]  1  F.C  369). 

95     Section  8  states:  "Everyone  has  the  right  to  be  secure  against  unreasonable  search  or 
seizure." 

Weatherall  v.  Canada  (Attorney  General),  supra,  note  94,  at  410. 


96 
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Appeal  allowed  the  appeal  on  the  right  of  privacy  and  agreed  (without 
elaboration)  with  the  trial  judge's  rejection  of  the  equality  challenge  on  the 
basis  of  section  15(2).  In  the  concurring  opinion  of  Marceau  J.A.,  however, 
reliance  on  section  15(2)  was  rejected:97 

[SJubsection  15(2)  is  there  to  validate  the  inequality  inherent  in  an  affirmative 
action  program  itself  and  no  other.  For  instance,  the  fact  that  male  guards  are 
not  treated  exactly  as  female  guards  in  so  far  as  they  are  excluded  from 
women's  penitentiaries  will  be  directly  excused  by  subsection  15(2).  But  again 
I  do  not  see  how  subjecting  male  inmates  to  a  treatment  allegedly  more  harsh 
than  that  reserved  to  female  inmates  could  be  redeemed  by  a  desire  to  give 
women  more  job  opportunities. 

Although  section  15(2)  was  not  invoked,  Marceau  J. A-  still  concluded  that 
section  15(1)  was  not  violated  because  although  "male  inmates  are  not 
treated  exactly  as  female  inmates  since  only ...  [the  male  inmates]  are  subject 
to  'cross-gender'  frisk  searches  and  surveillance....  [I]t  does  not  appear  to  me 
to  prejudice  men  in  a  way  significant  enough  to  speak  of  discrimination".98 

The  Weatherall  case  raises  the  question  of  whether  section  15(2)  should 
be  available  to  protect  the  affirmative  action  program  for  women  prison 
guards  or  whether  the  government  should  be  required  to  satisfy  the 
requirements  of  section  1  of  the  Charter  to  uphold  the  special  program.99 
Although  Marceau  J.A.  suggested  that  section  15(2)  not  apply  and  be  limited 
to  justifying  "inequality  inherent  in  an  affirmative  action  programme  itself', 
the  inequality  experienced  by  male  prisoners  can  be  understood  as  an 
integral  consequence  of  affirmative  action  policies  in  penitentiaries.  Indeed, 
it  may  often  be  the  case  that  clients,  students,  or  others  served  by  employees 
are  affected  by  equity  initiatives.  Section  15(2)  should  be  accorded  a 
sufficiently  broad  interpretation  to  provide  some  guidance  on  how  to  balance 


97  Weatherall  v.  Canada  (Attorney  General),  supra,  note  91,  at  94. 

98  Ibid.,  at  95. 

99  Section  1  provides:  "The  Canadian  Charter  of  Rights  and  Freedoms  guarantees  the  rights 
and  freedoms  set  out  in  it  subject  only  to  such  reasonable  limits  prescribed  by  law  as  can 
be  demonstrably  justified  in  a  free  and  democratic  society."  The  basic  approach  to  s.  1 
was  set  out  in  it  v.  Oakes,  [1986]  1  S.CR  103,  26  D.L.R  (4th)  200  (subsequent 
references  are  to  [1986]  1  S.CR.).  In  some  cases,  there  may  be  a  question  as  to  whether 
a  special  program  is  "prescribed  by  law"  as  required  under  s.  1  if  it  is  not  set  out  in 
legislation.  Provided  the  program  has  been  clearly  established  as  an  institutional  policy, 
however,  it  should  satisfy  the  "prescribed  by  law"  requirement:  see  discussion  in 
McKinney  v.  University  ofGuelph,  supra,  note  11,  at  393-97,  per  Wilson  J. 
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the  conflicting  equality  claims  in  these  kinds  of  cases  and  to  reinforce  the 
constitutionality  of  the  affirmative  action  initiatives.100 


(iv)   The  Object  Versus  the  Effects  of  a  Special  Program 

Section  15(2)  of  the  Charter  provides  that  the  equality  guarantees  in 
section  15(1)  do  "not  preclude  any  law,  program  or  activity  that  has  as  its 
object  the  amelioration  of  conditions  of  disadvantaged  individuals  or 
groups".101  Section  14(1)  of  the  Ontario  Human  Rights  Code102  speaks  of 
special  programs  "designed  to  relieve  hardship  or  economic  disadvantage  or 
to  assist  disadvantaged  persons  or  groups  to  achieve  or  attempt  to  achieve 
equal  opportunity  or  that  is  likely  to  contribute  to  the  elimination  of  the 
infringement  of  [equality]  rights". 

A  further  question  raised  by  these  provisions  is  whether  or  not  it 
suffices  to  inquire  simply  into  the  subjective  intent  behind  equity  initiatives. 
Is  it  sufficient  for  the  government  or  an  organization  to  show  that  it  was 
acting  in  good  faith  with  a  bona  fide  intent  to  ameliorate  the  conditions  of 
socially  disadvantaged  groups,  or  should  the  effectiveness  or  actual  effects  of 
an  affirmative  action  program  be  scrutinized?103 

In  a  recent  human  rights  decision  involving  the  interpretation  of 
section  14(1)  of  the  Ontario  Human  Rights  Code,104  it  was  decided  that  an 
intent  to  ameliorate  disadvantage  was  sufficient  to  bring  section  14(1)  into 
operation  and  immunize  a  special  program  from  further  scrutiny  as  to  its 
rationality  or  effectiveness  in  achieving  its  objectives.  In  Roberts  v.  Ontario 
(Ministry  of  Health  ),m  Edwin  Roberts,  a  seventy-three-year-old  man  with 
a  severe  sight  impairment,  filed  a  human  rights  complaint  alleging  that  the 
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In  this  context,  it  may  well  be  appropriate  to  balance  the  equality  rights  of  male  prisoners 
with  the  access  to  employment  concerns  of  women  prison  guards,  rather  than  interpreting 
s.  15(2)  as  a  source  of  absolute  protection  for  the  affirmative  action  program.  It  is  also 
important  to  keep  in  mind  that  affirmative  action  initiatives  may  be  raised  as  part  of  a 
s.  1  defence  when  other  Charter  rights  are  infringed  or  as  a  dimension  of  "fundamental 
justice"  in  the  context  of  an  allegation  that  a  s.  7  right  to  liberty  or  security  of  the  person 
has  been  violated:  see  Weatherall  v.  Canada  (Attorney  General),  supra,  note  91,  at  95,  per 
Marceau  J.A 

Emphasis  added 

Supra,  note  44  (emphasis  added). 

See,  also,  discussion  in  Juriansz,  supra,  note  81,  at  139-45,  and  Bosset  and  Caron,  supra, 
note  77,  at  93-94. 

Supra,  note  44.  At  the  time  the  complaint  was  brought,  s.  14(1)  was  s.  13(1)  of  the 
Ontario  Human  Ritfits  Code,  1981,  supra,  note  44.  I  refer  to  it  as  s.  14(1). 

Supra,  note  45. 
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Ontario  Ministry  of  Health's  Assistive  Devices  Program,  which  subsidized  the 
cost  of  certain  devices  for  individuals  with  long-term  disabilities, 
discriminated  on  the  basis  of  age  because  it  provided  subsidies  only  to 
individuals  under  the  age  of  twenty-three.  Although  Chairperson  Backhouse 
found  that  the  program  discriminated  on  the  basis  of  age,  she  concluded  that 
it  was  saved  by  section  14(1),  which  she  viewed  as  an  exemption  provision. 
In  reaching  this  conclusion,  she  maintained  the  government  need  only  show 
that  it  acted  in  good  faith  and  that  the  program  was  designed  to  be 
ameliorative:106 

The  term  'designed'  simply  signifies  that  the  Legislature  wished  to  ensure  that 
organizations  which  sought  to  shelter  themselves  under  s.  13(1)  [now  s.  14(1)] 
had  a  bona  fide  belief  that  the  program  they  were  designating  as  an  affirmative 
action  program  was  intended  to  relieve  disadvantage....  The  focus  here  is  on 
intention,  rather  than  the  actual  achieving  of  a  result.  The  test  required  is  a 
subjective  one,  and  the  focus  is  to  separate  bona  fide  motivations  from 
colourable  intentions. 

According  to  Chairperson  Backhouse,  therefore,  the  actual  effects,  the 
rationality  of  the  means  in  relation  to  the  object  of  the  program,  and 
questions  of  underinclusiveness,  are  beyond  the  scope  of  inquiry. 

One  of  the  major  concerns  addressed  in  Roberts  was  an  institutional 
one  regarding  the  difficulties  that  could  arise  if  boards  of  inquiry  were 
required  to  scrutinize  the  operation  and  implementation  of  affirmative  action 
programs:107 

Nor  do  I  think  it  is  a  board  of  inquiry's  function  to  supervise  and  evaluate  the 
efficacy  of  affirmative  action  measures.  In  all  practicality,  this  type  of  review 
would  stultify  the  development  of  affirmative  action.  Organizations  would 
become  fearful  of  designing  affirmative  action  programs  out  of  apprehension 
that  if  they  were  not  perfectly  drawn  to  eliminate  all  forms  of  discrimination  at 
once,  they  would  be  struck  down. 


106 


107 


Ibid.,  at  D/6373.  Chairperson  Backhouse  comments  that  her  conclusions  differ  from  two 
commentators  on  the  interpretation  of  s.  14(1).  She  notes  that  Russell  Juriansz  interprets 
the  word  "designed"  to  allow  for  inquiry  into  the  actual  design  or  effectiveness  of  an 
equity  program:  "Systemic  Discrimination  and  Special  Programs",  in  Law  Society  of 
Upper  Canada,  Human  Rights  (June  24,  1983)  21.  Judith  Keene  also  adopts  an 
interpretation  of  "designed"  which  invites  scrutiny  of  the  functioning  of  the  affirmative 
action  program  to  ensure  that  "it  is  a  reasonable  means  of  effecting  the  result 
contemplated  by  the  section":  Human  Rights  in  Ontario  (Toronto:  Carswell,  1983),  at  155. 
See,  also,  Keene,  2nd  ed,  supra,  note  47,  at  172-73;  Gibson,  supra,  note  42,  at  302;  and 
Pierre  Blache,  "Affirmative  Action:  To  Equality  Through  Inequalities?"  in  Joseph  M 
Weiler  and  Robin  M  Elliot  (eds.),  Litigating  the  Values  of  a  Nation:  The  Canadian  Charter 
of  Rights  and  Freedoms  (Toronto:  Carswell,  1986)  165. 

Roberts  v.  Ontario  (Ministry  of  Health),  supra,  note  45,  at  D/6374. 
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If  one  of  the  purposes  for  including  specific  provisions  on  affirmative  action 
in  human  rights  documents  was  to  foreclose  costly  and  time-consuming 
litigation  about  the  legality  of  special  programs,  allowing  challenges  to  all  of 
the  various  components  of  a  program  would  effectively  undermine  this 
purpose.108 

The  trend  in  cases  under  section  15(2)  appears  to  be  in  the  opposite 
direction.  Most  judges  are  interpreting  section  15(2)  so  as  to  require  an 
assessment  of  the  effectiveness,  fairness,  and  reasonableness  of  a  special 
program,  law,  or  activity.  In  Apsit  v.  Man.  Human  Rights  Comm.,109  for 
example,  the  Manitoba  Department  of  Natural  Resources  introduced  a 
program  that  gave  preference  to  people  with  native  background  in  the 
issuing  of  licenses  to  grow  wild  rice  on  Crown  land.  The  program  was 
challenged  by  non-native  wild  rice  farmers  as  discriminatory.  In  assessing 
whether  or  not  the  program  could  be  saved  under  section  15(2),  Simonsen  J. 
wrote:110 

In  order  to  justify  a  program  under  s.  15(2),  I  believe  there  must  be  a  real 
nexus  between  the  object  of  the  program  as  declared  by  the  government  and 
its  form  and  implementation.  It  is  not  sufficient  to  declare  that  the  object  of  a 
program  is  to  help  a  disadvantaged  group  if  in  fact  the  ameliorative  remedy  is 
not  directed  toward  the  cause  of  the  disadvantage.  There  must  be  a  unity  or 
interrelationship  amongst  the  elements  in  the  program  which  will  prompt  the 
court  to  conclude  that  the  remedy  in  its  form  and  implementation  is  rationally 
related  to  the  cause  of  the  disadvantage. 

Thus,  it  was  not  considered  sufficient  to  prove  a  bona  fide  intent  to 
ameliorate  disadvantage;  the  program  was  to  be  assessed  for  its  rationality. 
In  applying  this  analysis,  the  Court  concluded  that  the  program  was  not 
rationally  related  to  the  cause  of  the  disadvantage.  The  Court  also  required 
that  the  special  program  be  scrutinized  to  ensure  it  did  not  unduly  interfere 
with  the  rights  of  non-natives.  In  a  similar  vein,  in  the  Shewchuk  case,  Chief 
Justice  Nemetz  of  the  British  Columbia  Court  of  Appeal,  concluded  that 
"affirmative  action  laws  or  programmes  must  be  carefully  scrutinized  to 
ascertain  (a)  whether  the  law  or  programme  is  in  fact  an  ameliorative  one 
for  disadvantaged  individuals  or  groups  ...  and  (b)  if  ameliorative,  whether 
the  effect  of  the  law  or  programme  is  so  unreasonable  that  it  is  grossly  unfair 


108  Some  commentators  contest  this  purpose  and  insist  that  the  courts  have  an  important  role 
to  play  in  overseeing  the  fairness  and  rationality  of  affirmative  action:  see  Blache,  supra, 
note  106. 

109  Supra,  note  66. 

110  Ibid.,  at  642. 
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to  other  individuals  or  groups".111  Nevertheless,  the  question  whether  the 
effects  are  to  be  scrutinized  remains  an  open  one  as  suggested  by  the 
comments  of  Madame  Justice  McLachlin  in  R.  v.  Nguyen,112  the  case 
involving  a  challenge  by  male  accused  persons  to  the  gender  specific 
statutory  rape  provisions  of  the  Criminal  Code:113 

Under  s.  15(2)  it  must  only  be  shown  that  the  'object'  of  the  legislation  was 
amelioration  of  conditions  of  a  disadvantaged  individual  or  group,  and  there'  is 
no  need  to  demonstrate  that  the  legislation  used  proportionate  means. 

To  answer  the  question  about  the  extent  to  which  the  rationality  or 
actual  effectiveness  of  a  program  should  be  scrutinized,  it  is  important  to 
consider  who  is  challenging  a  particular  law  or  program  and  the  nature  and 
context  of  the  complaint  In  recalling  the  importance  of  a  purposive  and 
contextualized  approach  to  legal  interpretation,  it  becomes  apparent  that  it 
is  critical  to  distinguish  between  a  constitutional  or  human  rights  challenge 
initiated  by  an  individual  belonging  to  a  socially  and  historically 
disadvantaged  group  who  is  supposed  to  be  a  beneficiary  of  a  program,  and 
a  challenge  by  an  individual  from  an  historically  privileged  group  who  is  not 
an  intended  beneficiary  of  a  program.  A  legal  challenge  by  an  individual 
from  a  socially  disadvantaged  group  who  is  not  a  beneficiary  of  a  program 
(that  is,  not  included  within  its  scope)  also  demands  a  particularized 
response.114 

With  respect  to  an  individual  who  is  supposed  to  be  a  beneficiary  of  the 
program,  it  does  not  make  sense  to  interpret  section  15(2)  in  such  a  way  as 
to  foreclose  legal  challenges  to  both  the  ameliorative  intent  and  the  actual 
effects  of  the  program.  If  the  program  is  experienced  by  its  intended 
beneficiaries  as  problematic,  such  concerns  should  be  open  to  legal  challenge. 
No  doubt,  it  would  be  preferable  to  ensure  that  special  programs  are 
designed  with  sufficient  consent  and  participation  of  the  beneficiaries  to 
avoid  such  problems.  On  an  institutional  level,  however,  concerns  about  an 
overwhelming  number  of  court  challenges  cannot  be  substantiated  in  the  face 


111  Shewchuk  v.  Ricard,  supra,  note  66,  at  52.  This  case  involved  a  challenge  by  a  man  to  the 
Child  Paternity  and  Support  Act,  RS.B.C  1979,  c.  49,  which  provided  special  remedies  and 
protections  to  single  mothers  that  were  not  available  to  single  fathers. 

112  Supra,  note  85,  at  945.  As  noted  above,  McLachlin  J.'s  judgment  was  a  minority  dissenting 
opinion. 

113  Ibid.,  at  945. 


114 


Cases  arising  in  each  of  these  different  contexts  are  discussed  in  detail  below.  The 
question  of  underinclusiveness  is  examined  infra,  Part  3,  section  (c)(iii).  Arguments  about 
underinclusiveness  have  also  been  advanced  by  individuals  from  historically  privileged 
groups. 


34 


of  the  very  low  number  of  legal  challenges  initiated  generally  by  individuals 
from  socially  disadvantaged  groups.115 

Individuals  who  are  excluded  from  the  reach  of  a  program,  but  who  also 
share  a  history  of  social  disadvantage  and  prejudice  that  could  be 
ameliorated  by  extension  of  the  program,  should  also  be  allowed  to  challenge 
the  actual  effects,  rationality,  and  fairness  of  a  special  program  vis-a-vis  their 
exclusion.  In  this  regard,  it  may  be  of  particular  importance  to  consider  the 
remedial  implications,  since  to  strike  down  a  program  that  is  providing 
important  benefits  to  a  socially  disadvantaged  group  would  potentially 
undermine  the  underlying  purpose  of  equality  rights.116 

Whether  or  not  the  effectiveness  or  fairness  of  a  special  program  should 
be  open  to  challenge  by  individuals  from  historically  privileged  groups  raises 
different  questions.  In  contrast  to  the  conclusions  noted  above,  it  may  indeed 
be  justifiable  to  limit  the  extent  to  which  such  individuals  can  challenge 
special  programs.  With  respect  to  the  effectiveness  of  a  program,  it  may  be 
unwise  to  allow  individuals  from  historically  privileged  groups  to  make  the 
claim  that  an  affirmative  action  program  is  not  really  benefitting  historically 
disadvantaged  individuals.  As  suggested  above,  this  claim  should  be  left  for 
those  who  are  supposed  to  be  benefitting  from  the  program  to  make. 
Although  generally  there  has  been  a  positive  shift  towards  a  more  liberal 
approach  to  standing,  particularly  in  constitutional  law,117  there  may  be 
room  for  some  questioning  of  an  expansion  of  standing  in  certain  contexts, 
if  it  means  that  individuals  who  will  be  significantly  affected  by  a  judgment 
may  not  be  involved  in  the  litigation.  For  example,  the  beneficiaries  of  an 
affirmative  action  program  would  be  detrimentally  affected  by  a  ruling 
striking  down  a  special  program  on  the  grounds  that  it  is  not  effective,  and 
yet  they  may  not  be  represented  in  proceedings  in  which  a  special  program 


115 


116 


117 


See,  for  example,  Brodsky  and  Day,  supra,  note  9,  at  49,  where  they  document  the  small 
number  of  legal  equality  challenges  initiated  by  women.  Recent  cutbacks  in  federal 
government  funding  for  Charter  challenges  will  further  undermine  access  to  the  legal 
system  by  historically  disadvantaged  groups:  see  Canada,  House  of  Commons,  Paying  Too 
Dearly  (report  of  the  Standing  Committee  on  Human  Rights  and  the  Status  of  Disabled 
Persons)  (Chain  B.  Halliday)  (June  1992). 

See  Schachter  v.  Canada,  [1992]  2  S.CR  679,  93  D.LR.  (4th)  1  (subsequent  references 
are  to  [1992]  2  S.CR),  and  discussion,  infra,  Part  3,  section  (c)(iii). 

For  examples  of  constitutional  cases  that  reflect  a  liberal  approach  to  standing,  see 
Thorson  v.  Attorney  General  of  Canada,  [1975]  1  S.CR  138, 43  D.L.R  (3d)  1;  Nova  Scotia 
Board  of  Censors  v.  McNeil,  [1976]  2  S.CR  265,  55  D.LR.  (3d)  632;  Minister  of  Justice  of 
Canada  v.  Borowski,  [1981]  2  S.CR  575, 130  D.LR  (3d)  588;  and/*,  v.  Big  M  Drug  Mart 
Ltd,  supra,  note  3.  A  more  restrictive  approach,  however,  was  taken  in  Canadian  Council 
of  Churches  v.  Canada  (Minister  of  Employment  and  Immigration),  [1992]  1  S.CR  236,  88 
D.L.R  (4th)  193. 
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is  challenged  by  individuals  from  historically  privileged  groups.118  Public 
interest  intervenors  can  remedy  this  problem  in  some  cases;  however,  given 
the  costs  of  litigation,  participation  may  not  always  be  possible.119 

With  respect  to  the  fairness  of  the  program  vis-a-vis  socially  privileged 
groups,  cogent  arguments  can  also  be  advanced  for  precluding  an  inquiry  into 
the  actual  effects  of  a  program.  It  was  precisely  a  concern  about  "reverse 
discrimination"  litigation  by  individuals  from  historically  privileged  groups 
that  prompted  inclusion  of  special  affirmative  action  provisions  in  statutes 
and  the  Charter.  Canadian  legislators  were  ensuring  that  the  broad  social 
consensus  about  the  need  for  special  measures  to  facilitate  the  realization  of 
substantive  equality  would  not  be  thwarted  by  narrow  judicial  interpretations 
of  the  meaning  of  equality.120 


(b)    Challenges  to  Affirmative  Action  by  Individuals  From 
Historically  Privileged  Groups 

The  concept  of  equality  is  not  intended  to  make  rigid  guarantees  that  privileged 
groups  will  in  all  situations  be  treated  in  exactly  the  same  manner  as 
disadvantaged  people.  The  proper  focus  of  equality  law  is  to  ensure  that 
vulnerable  groups  are  enabled  to  exercise  their  rights  and  participate  in 
opportunities  so  as  to  be  able  to  contribute  fully  to  the  development  of  the 
community.121 

In  considering  the  effect  of  special  program  provisions  on  equality 
challenges  initiated  by  individuals  from  socially  privileged  groups,  it  is 
important  to  begin  by  reconsidering  the  importance  of  an  historical  pattern 
of  group-based  disadvantage  to  the  identification  of  inequality.  In  the 
constitutional  context,  for  example,  to  the  extent  that  a  larger  pattern  of 
group-based  disadvantage  is  understood  as  a  prerequisite  to  a  finding  of 
discrimination,  arguably  "reverse  discrimination"  claims  could  be  precluded 


118 


For  example,  in  Apsit  v.  Man.  Human  Rights  Comm.,  supra,  note  66,  the  Court  concluded 
that  the  special  program  of  issuing  wild  rice  licences  on  a  preferential  basis  to  native 
persons  was  not  actually  redressing  the  source  of  disadvantage,  since  the  problem  was  not 
access  to  licences,  but  the  need  for  adequate  supplies  and  transportation.  While  Simonsen 
J.  seemed  quite  convinced  on  this  point,  one  wonders  to  what  extent  non-native 
technology  was  being  presumed  to  be  the  standard  of  what  equipment  and  supplies  were 
needed  for  wild  rice  harvesting  and/or  to  what  extent  the  introduction  of  certain  kinds  of 
technology  disadvantaged  the  competitiveness  of  native  wild  rice  farmers.  The  views  of 
the  beneficiaries  of  the  program,  the  native  people  themselves,  were  not  heard  on  this 
issue. 


119 
120 


See  Brodsky  and  Day,  supra,  note  9,  at  131-40. 
See  discussion  infra,  Part  3,  section  (b)  and  Part  4,  section  (a). 
121    Roberts  v.  Ontario  (Ministry  of  Health),  supra,  note  45,  at  D/6356. 
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pursuant  to  section  15(1).  In  most  cases,  individuals  from  socially  privileged 
groups  could  not  rely  on  section  15(1)  to  seek  redress  for  individual 
misfortunes  or  difficulties  because  the  requisite  group  history  and  larger 
experience  of  harm  and  disadvantage  would  be  lacking.122  Such  an 
interpretation  of  section  15(1)  would  make  section  15(2)  unnecessary. 
"Reverse  discrimination,,  complaints  would  be  denied  under  section  15(1) 
because  of  the  absence  of  historical  or  systemic  group  disadvantage. 
Although  adjudicators  have  not  been  willing  to  exclude  individuals  from 
socially  privileged  groups  from  equality  protection,  the  idea  that  group 
disadvantage  should  be  the  touchstone  for  legal  guarantees  of  equality  is  an 
important  strand  of  legal  discourse. 

Owen  Fiss  has  developed  this  idea  in  the  American  context  by 
distinguishing  between  unfair  treatment  and  a  violation  of  constitutional 
equality  rights:123 

The  white  applicant  who  is  rejected  because  of  the  preference  for  blacks  may 
have  been  treated  unfairly— may  claim  that  he  is  being  treated  unfairly  because 
he  is  being  judged  on  the  basis  of  an  inappropriate  criterion  (not  being  black) 
and  because  the  costs  of  a  social  policy  are  being  localized  on  him.  The 
individual  unfairness  to  the  rejected  nondisadvantaged  applicant  is  relevant  in 
assessing  the  justification  of  the  state's  refusal  to  institute  the  practice  of 
preferential  treatment;  it  might  be  relevant  in  fashioning  a  remedy,  or  it  might 
even  give  rise  to  the  violation  of  another  constitutional  provision,  such  as  the 
Due  Process  Clause.  But  I  do  wish  to  deny  that  unfair  treatment  ...  is  the 
domain  of  the  Equal  Protection  Clause— even  though  such  unfair  treatment 
may  be  viewed  from  the  individual  perspective  as  a  form  of  unequal  treatment. 
As  a  protection  for  specially  disadvantaged  groups,  the  Equal  Protection  Clause 
should  be  viewed  as  a  prohibition  against  group-disadvantaging  practices,  not 
unfair  treatment. 

Despite  Fiss's  suggestion  that  "group-disadvantaging  practices"  should  be  the 
focus  of  equal  protection  analysis,  the  United  States  Supreme  Court  has 
favoured  a  much  more  individualistic  approach  that  defines  the  unequal 
treatment  of  individuals  from  historically  privileged  groups  as  violative  of 
constitutional  equality. 

A  number  of  Canadian  advocacy  groups  have  insisted  that  the 
remedying  of  group  disadvantage  be  acknowledged  as  the  primary  purpose 


122 


123 


In  some  cases,  individual  men,  for  example,  could  bring  claims  of  sex  discrimination  to 
the  extent  that  the  law,  practice,  or  policy  in  question  disadvantaged  women  as  a  group, 
and  the  male  individual's  life  circumstances  paralleled  those  of  many  women  (Le.,  a  male 
nurse  could  potentially  bring  a  complaint  of  wage  discrimination). 

Fiss,  supra,  note  22,  at  159-60. 
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of  equality  guarantees.  For  example,  in  its  intervenor  factum  to  the  Supreme 
Court  of  Canada  in  the  Andrews  case,124  the  Women's  Legal  Education  and 
Action  Fund  took  the  position  that125 

23.  The  history  of  the  Charter's  guarantees  of  substantive  equality  clearly 
shows  that  they  were  intended  to  benefit  individuals  and  groups  which 
historically  have  had  unequal  access  to  social  and  economic  resources,  either 
because  of  overt  discrimination  or  because  of  the  adverse  effects  of  apparently 
'neutral'  forms  of  social  organization  premised  on  the  subordination  of  certain 
groups  and  the  dominance  of  others.... 

24.  It  is  submitted  that  this  purpose  of  promoting  the  equality  of  the 
powerless,  excluded  and  disadvantaged  should  animate  interpretation  of  the 
guarantees  of  substantive  equality  in  section  15. 

More  recently,  in  a  brief  submitted  to  the  Select  Committee  on  Ontario  in 
Confederation,  the  Committee  of  Persons  with  Disabilities  on  the 
Constitution  has  proposed  revising  section  15(2)  to  read:126 

15.  — (2)  In  order  to  ameliorate  the  conditions  of  disadvantaged  individuals  or 
groups  the  use  of  subsection  (1)  is  limited  to  those  who  are  members  of 
disadvantaged  groups. 

The  rationale  for  such  a  revision  of  section  15(2)  is  a  belief  that  "[mjembers 
of  advantaged  groups  should  not  be  able  to  claim  equality  protection".127 

Even  if  constitutional  equality  guarantees  were  held  not  to  apply  to 
individuals  from  historically  and  socially  privileged  groups,  other 
constitutional  claims  implicating  equality  concerns  could  still  be  made.  Most 
significantly,  the  Supreme  Court  of  Canada  has  suggested  that  equality  may 
be  a  dimension  of  fundamental  justice.  Pursuant  to  section  7  of  the  Charter, 
all  individuals  have  the  right  to  "life,  liberty  and  security  of  the  person  and 
the  right  not  to  be  deprived  thereof  except  in  accordance  with  the  principles 
of  fundamental  justice".  If  a  law  or  policy  affected  one  of  the  rights  protected 
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Supra,  note  7. 

Factum  of  the  Women's  Legal  Education  and  Action  Fund  (LEAF),  submitted  to  the 
Supreme  Court  of  Canada  in  Law  Society  of  British  Columbia  v.  Andrews  (September  22, 
1987),  at  10,  paras.  23  and  24.  It  should  be  noted  that  the  LEAF  Factum  also  advocated 
constitutional  protection  for  what  it  termed  "procedural  equality"  (i.e.,  equal  application 
of  laws). 

Brief  to  the  Select  Committee  on  Ontario  in  Confederation,  submitted  by  the  Committee 
of  Persons  with  Disabilities  on  the  Constitution  (August  1,  1991),  at  4. 

Ibid.  The  approach  taken  to  this  issue  may  well  differ  in  the  constitutional  and  statutory 
contexts.  Human  rights  codes  have  generally  been  interpreted  to  provide  protection  to 
all  individuals  regardless  of  the  historical  status  of  the  group  to  which  they  belong. 
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in  section  7,   inequality  in   the  interference  with  that  right  could  be 
challenged.128 

A  further  potential  justification  for  limiting  the  reach  of  equality 
guarantees  is  the  institutional  and  political  power  of  socially  advantaged 
groups.  Dominant  social  groups  have  considerable  input  into  the  formulation 
and  content  of  laws,  and  social  and  institutional  policies.  The  acknowledged 
importance  of  protecting  "discrete  and  insular  minorities"  through 
constitutional  equality  guarantees  reflects  an  appreciation  of  the 
asymmetries  of  political  participation.129  With  respect  to  affirmative  action 
programs,  dominant  social  groups  almost  always  control  the  content,  scope, 
and  timetable  for  introducing  equity  initiatives.  Despite  arguments  that  can 
be  advanced  for  limiting  the  scope  of  equality  guarantees,  there  remains 
widespread  reluctance  and  uneasiness  about  limiting  human  rights 
protections  in  this  way. 

Equality  rights  have  been  accorded  to  individuals  from  historically 
advantaged  groups  when  they  are  treated  according  to  group-based 
stereotypes.  It  is  generally  assumed  without  discussion  that,  given  the  general 
phrasing  of  legal  equality  and  non-discrimination  guarantees,  men  are 
entitled  to  protection  from  sex  discrimination,  whites  entitled  to  protection 
against  race  discrimination,  to  note  just  a  few  examples.  Physical  and  mental 
disability,  as  grounds  of  discrimination,  stand  out  for  their  overtly 
asymmetrical  character.  Madame  Justice  McLachlin's  dissenting  judgment  in 
R  v.  Nguyen130  is  exceptional  for  its  overt  discussion  of  whether  men  should 
be  entitled  to  bring  cases  of  sex  discrimination.  She  acknowledges  that  an 
argument  can  be  made  that  "a  distinction  against  men  as  compared  with 
women  is  not  discrimination  within  s.  15  because  men  cannot  claim  to  be  a 
'discrete  and  insular  minority'  and  can  rarely  show  disadvantage  apart  from 
the  provision  they  are  challenging".131  McLachlin  J.,  however,  rejects  such  a 
limitation  on  the  reach  of  section  15  and  concludes  that  men  are  indeed 
protected  from  discrimination  on  the  basis  of  sex,  even  if  the  harm 


128  See  R.  v.  Turpin,  supra,  note  11. 

129  Andrews,  supra,  note  7,  at  183.  See,  generally,  John  Hart  Ely,  Democracy  and  Distrust 
(Cambridge,  Mass.:  Harvard  University  Press,  1980). 

Supra,  note  85.  In  the  majority  judgment,  Madame  Justice  Wilson  relied  on  a  "similarly 
situated"  analysis  to  conclude  that  the  gender-specific  statutory  rape  provision  did  not 
constitute  sex  discrimination  because  only  men  could  commit  the  offence:  see  discussion 
in  Lessard,  supra,  note  28. 

R.  v.  Nguyen,  supra,  note  85,  at  943.  In  this  passage,  McLachlin  J.  is  referring  to 
Wilson  J.'s  comments  in  R.  v.  Turpin,  supra,  note  11,  and  text  accompanying  note  27, 
supra. 
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experienced  is  limited  to  the  effects  of  the  particular  statute  in  question.132 
In  most  cases,  it  is  simply  assumed  that  those  who  have  been  historically 
privileged  on  the  basis  of  sex,  race,  national,  or  ethnic  origin,  religion,  sexual 
orientation,  or  age,  may  raise  allegations  of  discrimination.133  Historically, 
such  cases  were  few  and  far  between  under  human  rights  legislation, 
although  the  appearance  of  affirmative  action  gave  rise  to  some  complaints 
of  "reverse  discrimination".  Under  the  Charter,  there  has  been  a  considerable 
amount  of  equality  litigation  initiated  by  individuals  from  advantaged  groups 
in  society.134 

In  the  context  of  affirmative  action,  preferential  hiring  and  admissions 
programs,  designed  to  expedite  entry  of  historically  disadvantaged  and 
excluded  social  groups,  have  been  at  the  heart  of  the  controversy  about  the 
fairness  of  affirmative  action.  It  is  argued  that  preferential  treatment  policies 
constitute  unfair  departures  from  merit-based  selection  criteria.  It  is  illusory, 
however  to  speak  of  any  selection  system  that  is  premised  solely  on  objective 
merit  The  assessment  of  what  is  meritorious  is  imbued  with  the  subtle  and 
overt  biases,  that  have  created  the  very  group-based  patterns  of  exclusion 
that  equity  initiatives  are  aimed  at  redressing.135  Nevertheless,  overt 
preferential  hiring  or  admissions  programs  are  often  regarded  as 
discriminatory  against  historically  advantaged  groups.136 

Concern  about  potential  litigation  that  would  undermine  affirmative 
action  initiatives  was  prompted  by  an  awareness  of  the  United  States 
experience.  Beginning  with  the  case,  Regents  of  the  University  of  California  v. 
Bakke,131  in  the  early  1970s,  United  States  courts  were  confronted  with  a 
series  of  cases  in  which  affirmative  action  programs  were  challenged  as 
discriminatory.  In  Bakke,  a  white  male  challenged  a  medical  school 
admissions  quota  that  gave  preferential  treatment  to  students  from  racial 
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In  this  regard,  it  is  ironic  that  McLachlin  J.  appears  to  buttress  her  conclusion  with 
reference  to  s.  28  of  the  Cheater,  which  was  included  to  provide  additional  protection 
against  discrimination  against  women:  see  Penney  Kome,  The  Taking  of  Twenty-Eigfu[:] 
Women  Challenge  the  Constitution  (Toronto:  Women's  Press,  1983),  ch.  18. 

As  noted  above,  the  grounds  of  physical  and  mental  disability  are  important  exceptions. 

See  review  of  Charter  litigation  on  gender  equality  in  Brodsky  and  Day,  supra,  note  9. 

Abella,  supra,  note  1,  at  10,  suggests  that  employment  equity  is  "not  reverse 
discrimination,  it  is  the  beginning  of  equality".  See,  also,  MacKinnon,  Sexual  Harassment, 
supra,  note  9,  at  119;  and  Minow,  supra,  note  30,  at  385-86. 

Ironically,  hiring  preferences  that  do  not  challenge  the  unstated  norms  of  the  institutional 
status  quo,  while  appearing  more  "discriminatory",  in  reality  do  less  to  challenge  the 
history  and  reproduction  of  inequality.  For  example,  it  is  more  transformative  to  abolish 
a  discriminatory  standardized  test  than  to  admit  certain  individuals  despite  marginally 
lower  test  scores. 

438  U.S.  265  (1978). 
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minorities.  Although  a  majority  of  the  Court  struck  down  the  quota  policy, 
it  nonetheless  affirmed  that  race  could  be  taken  into  account  in  the 
admissions  process  to  further  the  compelling  state  objective  of  diversity  in 
educational  institutions. 

The  Court  also  debated  whether  those  who  have  been  historically 
privileged  are  entitled  to  the  same  degree  of  constitutional  protection  against 
discrimination  as  those  who  have  been  historically  subjected  to 
discrimination.  The  debate  revolved  around  the  level  of  scrutiny  to  be 
accorded  rather  than  the  initial  entitlement  to  protection.  A  majority  insisted 
that  cases  involving  discrimination  against  whites  should  be  handled  in  exactly 
the  same  way  as  cases  concerning  discrimination  against  blacks.  As  Justice 
Powell  put  it,  "[t]he  guarantee  of  equal  protection  cannot  mean  one  thing 
when  applied  to  one  individual  and  something  else  when  applied  to  a  person 
of  another  color.  If  both  are  not  accorded  the  same  protection,  then  it  is  not 
equal".138  In  contrast,  a  minority  on  the  Court  argued  in  favour  of 
distinguishing  invidious  and  remedial  racial  classifications.  The  latter 
should  not  be  subjected  to  the  strictest  judicial  scrutiny.  As  Justice  Marshall 
explained:139 

[RJacial  classifications  drawn  for  the  purpose  of  remedying  the  effects  of 
discrimination  that  itself  was  race  based  have  a  highly  pertinent  basis:  the  tragic 
and  indelible  fact  that  discrimination  against  blacks  and  other  racial  minorities 
in  this  Nation  has  pervaded  our  Nation's  history  and  continues  to  scar  our 
society. 

/  Rather  than  developing  constitutional  principles  in  the  abstract,  Justice 
Marshall  emphasized  the  importance  of  taking  into  account  the  contextual 
realities  of  inequality  in  the  United  States. 

Subsequent  cases  have  accorded  limited  acceptance  of  affirmative 
action  in  both  the  constitutional  and  statutory  context140  Thus,  even  in  the 


138  Ibid.,  at  289-90;  cited  with  approval  in  City  of  Richmond  v.  J  A.  Croson  Co.,  488  U.S.  469, 
at  494  (1989),  per  O'Connor  J.  (hereinafter  referred  to  as  "City  of  Richmond"). 

139  City  of  Richmond,  ibid.,  at  552. 

140  See,  for  example,  Fullilove  v.  Klutznick,  Secretary  of  Commerce,  448  U.S.  448  (1980) 
(upholding  the  constitutionality  of  a  federal  special  program  for  minority  business 
enterprises);  United  Steelworkers  of  America,  AFL-CIO-CLC  v.  Weber,  443  U.S.  193,  99 
S.  Ct  2721  (1979)  (upholding  a  racial  quota  system  for  access  to  employment  training 
under  Title  VII  of  the  Civil  Rights  Act  of  1964);  Local  Number  93,  International 
Association  of  Firefighters  AFL-CIO-CLC  v.  City  of  Cleveland  (1986)  (upholding  a 
Title  VII  consent  decree  with  race-conscious  promotion  provisions);  Johnson  v. 
Transportation  Agency,  Santa  Clara,  California,  supra,  note  78  (upholding  a  voluntary 
affirmative  action  plan  under  Title  VII,  designed  to  increase  the  number  of  women  in 
traditionally  male  jobs);  Wygant  v.  Jackson  Board  of  Education,  supra,  note  78  (struck 
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absence  of  express  provisions  endorsing  affirmative  action,  United  States 
courts  have  upheld  various  programs  as  consistent  with  the  Equal  Protection 
Clause  of  the  Constitution  and/or  with  legislative  guarantees  against 
discrimination.  In  so  doing,  they  have  assessed  both  the  objectives  of 
affirmative  action  programs  and  the  means  used  to  achieve  the 
objectives.141  Nevertheless,  the  litigation  has  been  costly,  time-consuming, 
and  has  created  considerable  uncertainty  about  the  legality  of  affirmative 
action.  Moreover,  as  the  composition  of  the  Supreme  Court  became  more 
conservative  throughout  the  1980s  and  early  1990s,  more  affirmative  action 
initiatives  were  declared  unconstitutional  or  violative  of  statutory  human 
rights  laws.142 

In  the  pre-Charter  era,  one  of  the  first  Canadian  cases  in  which  it  was 
argued  that  a  special  program  violated  the  anti-discrimination  provisions  of 
human  rights  legislation  arose  in  the  late  1970s.  Marlene  Bloedel  claimed 
that  the  University  of  Calgary's  admissions  policies  discriminated  against  her 
on  the  basis  of  race  because  she  was  a  non-native.143  She  was  not  admitted 
as  a  mature  student  because  she  lacked  certain  course  prerequisites.  The 
Board  of  Inquiry  found,  however,  that  had  she  been  a  native  person,  she 
would  have  had  access  to  a  special  support  program  and  would  have  been 
admitted.  The  Board  held:144 

'The  motives  of  the  Board  of  Governors  of  the  University  of  Calgary,...  reflect 
a  bonafide  and  praise  worthy  attempt  to  meet  an  obvious  need  in  the  Province 
of  Alberta,  that  of  attempting  to  fill  the  educational  vacuum  which  exists  in  the 
case  of  young  Native  people,  living  on  Reserves  who,  for  various  reasons,  may 


down  a  preferential  layoff  provision  as  unconstitutional);  Local  28  of  the  Sheet  Metal 
Workers'  International  Association  v.  Equal  Employment  Opportunity  Commission,  478  U.S. 
421  (1986)  (upholding  the  ordering  of  race -conscious  remedies  under  Title  VII);  United 
States  v.  Paradise,  480  U.S.  149  (1987)  (upholding  constitutionality  of  race -conscious 
remedies);  City  of  Richmond,  supra,  note  138  (finding  unconstitutional  a  municipal  set- 
aside  program  for  minority  business  enterprises);  and  Metro  Broadcasting,  Inc.  v.  Federal 
Communications  Commission,  110  S.Ct.  2997  (1990)  (upholding  constitutionality  of  special 
federal  program  for  minority  businesses  in  radio  broadcasting). 

A  classic  example  of  the  framework  of  analysis  adopted  by  the  U.S.  Supreme  Court  in 
affirmative  action  cases  is  the  Bakke  case,  supra,  note  137,  where  the  Court  canvassed 
various  social  objectives  advanced  to  justify  the  program,  and  then  assessed  the  validity 
of  the  means  relied  upon  to  achieve  the  objective. 

See,  for  example,  City  of  Richmond,  supra,  note  138. 

Bloedel  v.  University  of  Calgary  (1980),  1  GH.R.R.  D/25,  [1980]  1  CN.LR.  50  (Alta.  Bd. 
of  Inquiry)  (subsequent  references  are  to  1  GH.R.R.).  It  is  significant  to  note  that  this 
case  involved  a  challenge  by  a  non-native  woman  to  a  program  aimed  at  redressing  the 
social  disadvantages  experienced  by  First  Nations.  See,  also,  Wygant  v.  Jackson  Board  of 
Education,  supra,  note  78,  in  which  a  white  woman  challenged  an  affirmative  action 
program  for  black  teachers. 

Ibid.,  at  D/28. 
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not  have  had  the  same  opportunities  for  educational  advancement  at  the 
university  level,  as  their  non-Native  brethren.  However  in  the  absence  of  a 
specific  provision  in  the  Individual's  Rights  Protection  Act,  no  program,  no 
matter  how  praise  worthy,  which  tends  to  differentiate  on  the  basis  of  race  or 
colour  can  be  permitted. 

The  adoption  of  a  formal  understanding  of  equality  as  the  equal  treatment 
of  all  individuals  is  evident  in  the  Board's  reasoning.  In  Quebec,  a  similar 
approach  was  taken  by  courts.  In  the  absence  of  a  specific  legislative 
provision,  affirmative  action  measures  were  viewed  as  infringing  the  equality 
guarantees  of  the  Quebec  Charter  of  Human  Rights  and  Freedoms r.145 

In  Athabascan  Tribal  Council  v.  Amoco  Canada  Petroleum  Co.  Ltd.,146 
however,  some  members  of  the  Supreme  Court  of  Canada  took  a  different 
approach.  Ritchie  J.  concluded  that  a  special  hiring  program  for  native 
people  did  not  discriminate  against  non-natives:147 

In  the  present  case  what  is  involved  is  a  proposal  designed  to  improve  the 
lot  of  the  native  peoples  with  a  view  to  enabling  them  to  compete  as  nearly  as 
possible  on  equal  terms  with  other  members  of  the  community  who  are  seeking 
employment  in  the  tar  sands  plant.  With  all  respect,  I  can  see  no  reason  why 
the  measures  proposed  by  the  'affirmative  action'  programs  for  the  betterment 
of  the  lot  of  the  native  peoples  in  the  area  in  question  should  be  construed  as 
'discriminating  against'  other  inhabitants.  The  purpose  of  the  plan  as  I 
understand  it  is  not  to  displace  non-Indians  from  their  employment,  but  rather 
to  advance  the  lot  of  the  Indians  so  that  they  may  be  in  a  competitive  position 
to  obtain  employment  without  regard  to  the  handicaps  which  their  race  has 
inherited. 

Despite  the  reversal  of  agency  that  is  implied  in  this  quotation,  to  the  effect 
that  native  people  are  naturally  "handicapped"  instead  of  acknowledging  the 
social  forces  that  explain  deplorable  living  conditions  within  many  First 
Nations  communities,  the  Court  does  articulate  an  approach  to 
discrimination  that  allows  for  affirmative  action. 

The  inclusion  of  section  15(2)  in  the  Charter  and  various  statutory 
provisions  endorsing  affirmative  action  in  human  rights  legislation  appears 
to  reflect  a  desire  to  avoid  the  kind  of  legal  challenges  to  affirmative  action 
discussed  above.  As  a  matter  of  social  policy,  regardless  of  the  likelihood  of 
continued  debates  about  the  fairness  of  preferential  treatment,  affirmative 


145  Supra,  note  47.  See  Pelktier  v.  Uger  (unreported),  May  4,  1982,  Que.  S.C  (No.  200-05- 
001809-826).  See,  also,  discussion  in  Bosset  and  Caron,  supra,  note  77,  at  99. 

146  [1981]  1  S.CR.  699,  124  D.L.R.  (3d)  1  (subsequent  references  are  to  [1981]  1  S.CR). 

147  Ibid.,  at  711. 


43 


action  has  been  endorsed  as  a  necessary  and  important  strategy  for  achieving 
substantive  equality  and  provided  explicit  legal  protection. 

The  special  program  provisions  in  human  rights  codes  have  been  fairly 
effective  in  screening  out  "reverse  discrimination"  complaints.  Human  rights 
commissions  have  refused  to  proceed  with  such  complaints  on  the  grounds 
that  affirmative  action  is  expressly  endorsed  and  legislatively  protected.  It 
may  well  be  that  these  special  provisions  are  subjected  to  constitutional 
scrutiny  to  ensure  that  they  do  not  violate  constitutional  equality  guarantees. 
The  meaning  accorded  section  15(2)  will  be  critical  in  the  event  such  a 
challenge  is  pursued. 

In  Keyes  v.  Pandora  Publishing  Assn.  (No.  2),1AS  a  human  rights 
complaint  filed  by  a  man  against  a  women's  newspaper  did  proceed  to  a 
board  of  inquiry.  The  women's  newspaper,  Pandora,  refused  to  publish 
letters  submitted  by  men.  In  rejecting  the  complaint,  Chairperson  David 
Miller  commented:149 

In  addition  to  the  evidence  that  women  are  generally  disadvantaged  and 
unequal  in  society  and  are  discriminated  against  on  the  basis  of  sex,  I  also  heard 
particular  evidence  that  women  are  disadvantaged  in  discourse  (written  or  oral) 
with  men  generally.  I  was  told  that  men  tend  to  dominate  such  discourse  and 
to  direct  such  discourse  and  that  women  tend  to  be  disadvantaged  in  such 
circumstances.  I  accept  this  evidence.  Further,  there  was  also  expert  and  lay 
evidence  dealing  in  particular  with  women's  participation  in  and  treatment  by 
the  media  as  an  aspect  of  discourse.  I  was  told  that  the  mainstream  media  tends 
to  ignore  women's  issues  and  to  portray  women's  issues  (and  indeed  issues 
generally)  from  the  point  of  view  of  men  rather  than  women.  I  was  also  told 
that  such  media  tends  to  portray  women  in  unfavourable  light  and  gives  only 
limited  access  to  women  and  women's  issues 


Based  on  the  evidence  which  I  have  heard  I  am  satisfied  that  the  disadvantage 
and  inequality  based  on  sex  from  which  women  suffer  in  general  is  also  found 
in  the  media. 

Despite  the  absence  of  any  special  provision  in  the  human  rights  legislation 
endorsing  programs  or  policies  designed  to  redress  social  disadvantage  at  the 
time  the  complaint  was  filed,  the  Board  of  Inquiry  relied  on  the  Charter  and 
section  15(2)  to  conclude  that  the  legislation  "must  be  interpreted  and 
applied  so  as  to  permit  the  making  of  distinctions  between  classes  of 


148  Supra,  note  7. 

149  Ibid.,  atD/155. 
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individuals  if  the  distinction  is  part  of  an  activity  or  program  that  has  as  its 
object  the  amelioration  of  conditions  of  disadvantaged  individuals  or 
groups".150  Accordingly,  the  editorial  policy  of  publishing  only  women's 
letters  was  held  not  to  violate  the  Nova  Scotia  Human  Rights  Act.151 

To  date,  most  of  the  Charter  equality  cases  initiated  by  individuals 
belonging  to  historically  privileged  groups  have  not  arisen  in  the  standard 
institutional  affirmative  action  context  They  have  often  involved  challenges 
to  gender-specific  social  welfare  or  other  government  benefits.152  While 
these  can  be  viewed  as  affirmative  action  initiatives,  they  are  not  always  seen 
in  this  light  Reliance  on  section  15(2)  in  these  cases  has  been  mixed.  In 
some  cases,  section  15(2)  has  been  ignored  and  not  even  mentioned.153  In 
others,  it  has  been  considered  and  rejected  as  not  applicable  in  the 
government  benefits  context.154  Finally,  it  has  been  relied  upon  to  exempt 
certain  government  programs  from  scrutiny  under  section  15(1).155 

The  Apsit  case156  is  perhaps  the  clearest  example  of  a  "reverse 
discrimination"  Charter  case.  As  noted  above,  it  involved  a  challenge  by  non- 
native  wild  rice  farmers  to  a  policy  giving  preference  to  people  with  native 
background  in  the  issuing  of  wild  rice  licences.  In  this  case,  despite  the 
existence  of  section  15(2),  the  trial  Court  struck  down  the  program  as 
discriminatory  against  non-natives.157  According  to  Simonsen  J.,  the 
program  could  not  be  justified  pursuant  to  section  15(2)  because  the  means 
were  not  rationally  connected  to  the  objective  of  the  program.  He  concluded 
that  to  uphold  the  program  pursuant  to  section  15(2),  "there  must  be  a 


150  Ibid.,  at  D/158. 

151  R.S.N.S.  1989,  c.  214. 

152  See,  for  example,  Shewchuk  v.  Ricard,  supra,  note  66;  Reference  re  Family  Benefits  Act 
(N.S.),  supra,  note  86;  and  Re  MacVicar  and  Superintendant  of  Family  &.  Child  Services, 
supra,  note  42.  Conceptually,  many  of  these  cases  could  also  be  classified  as 
"underinclusiveness"  cases,  where  men  are  arguing  that  they  too  should  benefit  from 
special  provisions  designed  for  women. 

153  See,  for  example,  Schachter  v.  Canada,  supra,  note  116. 

154  See,  for  example,  Reference  re  Family  Benefits  Act  (N.S.),  supra,  note  86;  Re  MacVicar  and 
Superintendant  of  Family  &  Child  Services,  supra,  note  42;  and  R  v.  Nguyen,  supra,  note 
85. 

155  See,  for  example,  Shewchuk  v.  Ricard,  supra,  note  66,  per  Nemetz  CJ.B.C 

156  Supra,  note  66. 

157  It  is  interesting  to  contrast  the  Apsit  case,  ibid.,  with  R  v.  Youngman  (1987),  22  B.GL.R. 
(2d)  14,  [1988]  3  CN.L.R  135  (Co.  Ct.)  (subsequent  references  are  to  22  B.GL.R.  (2d)), 
where  the  Court  held  that  a  fishing  licence  stipulating  that  a  native  person  was  to  operate 
the  fishing  skiff  did  not  violate  s.  15(1).  In  any  event,  the  Court  concluded  that  the 
regulation  would  be  saved  by  s.  15(2)  because  it  was  "a  law  that  is  for  the  betterment  of 
disadvantaged  native  Indians"  (ibid.,  at  25). 
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reasonable  relationship  between  the  cause  of  the  disadvantage  and  the  form  Jv 


of  ameliorative  action".158  In  addition  to  imposing  a  rationality  requirement, 
Simonsen  J.  held  that  "a  special  law  or  program  which  is  put  forward  under 
s.  15(2)  cannot  be  justified  if  it  unnecessarily  denies  the  existing  rights  of  the 
non-target  group".159  In  other  words,  any  encroachment  on  the  equality 
rights  of  dominant  group(s)  must  be  necessary.160 

Pursuant  to  the  Apsit  case,  individuals  from  historically  and  socially 
privileged  groups  can  initiate  constitutional  challenges  to  affirmative  action 
programs.  Despite  the  existence  of  section  15(2)  of  the  Charter,  courts  are 
required  to  assess  the  rationality  and  fairness  of  special  programs  on  a  case- 
by-case  basis.  Such  a  case-by-case  approach  has  been  the  pattern  in  the 
United  States,  resulting  in  considerable  uncertainty  about  the  legality  and 
constitutionality  of  affirmative  action.  If  the  drafters  of  the  Charter  wished  to 
avoid  lengthy  and  costly  litigation  about  affirmative  action  in  Canada,  the 
decision  in  Apsit  goes  a  considerable  way  towards  undermining  this  objective. 
It  is  very  likely  that  precisely  the  same  approach  to  affirmative  action 
initiatives  would  have  developed  in  the  absence  of  section  15(2),  most  likely 
under  the  rubric  of  section  1  of  the  Charter,  the  reasonable  limits  section.161 

In  light  of  this  jurisprudential  history,  how  should  courts  and  tribunals 
approach  challenges  to  equity  initiatives  by  socially  advantaged  individuals? 
What  conceptual  and  legal  interpretive  options  remain  open?  As  discussed 
above,  adjudicators  could  try  to  develop  and  apply  the  idea  that  a  pattern  of 
historical  and  social  group  disadvantage  must  be  a  prerequisite  to  a  finding 
of  inequality.  This  would  render  "reverse  discrimination"  claims  unfounded 
and  be  consistent  with  reading  a  provision  like  section  15(2)  of  the  Charter 
as  a  confirmation  of  the  validity  of  a  group-based  disadvantage  approach.  It 
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Apsit,  supra,  note  66,  at  642  As  noted  above,  a  rationality  requirement  was  also  imposed 
in  Shewchuk  v.  Ricard,  supra,  note  66,  at  52,  and  in  Re  MacVicar  and  Superintendent  of 
Family  &  Child  Services,  supra,  note  42,  at  502 

Apsit,  supra,  note  66,  at  644. 

In  Shewchuk  v.  Ricard,  supra,  note  66,  the  Court  required  an  assessment  of  whether  the 
law  or  program  was  "grossly  unfair  to  other  individuals  or  groups". 

The  Supreme  Court  of  Canada  has  articulated  the  view  that  the  Charter  should  not  be 
used  by  socially  privileged  groups  to  undermine  the  rights  of  the  socially  disadvantaged 
and  has  relied  on  s.  1  to  uphold  legislative  initiatives  aimed  at  protecting  more  vulnerable 
groups  in  society.  For  example,  in  it  v.  Edwards  Books  and  Art  Ltd,  [1986]  2  S.CR  713, 
at  779,  35  D.L.R  (4th)  1,  at  49  (subsequent  references  are  to  [1986]  2  S.CR),  the  Court 
stated:  "[T]he  courts  must  be  cautious  to  ensure  that  [the  Charter]  does  not  simply 
become  an  instrument  of  better  situated  individuals  to  roll  back  legislation  which  has  as 
its  object  the  improvement  of  the  condition  of  less  advantaged  persons."  See,  also,  Irwin 
Toy  Ltd.  v.  Quebec  (Attorney  General),  [1989]  1  S.CR  927,  at  993,  58  D.L.R  (4th)  577, 
at  625  (upholding  limits  on  child  advertising),  and  R.  v.  Keegstra,  [1990]  3  S.CR  697,  61 
CCC  (3d)  1  (upholding  hate  propaganda  provisions  in  federal  law). 
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is  unlikely,  however,  that  the  law  will  develop  in  this  direction,  given 
widespread  legal  recognition  of  the  possibility  of  discrimination  against 
individuals  from  socially  advantaged  groups  in  society.  Accordingly, 
preferential  treatment  programs  that  benefit  those  who  have  been  historically 
disadvantaged  will  likely  be  considered  discriminatory  against  the  socially 
advantaged  and  potentially  violations  of  constitutional  and  statutory  equality 
protections. 

What  role  does  a  provision  such  as  section  15(2)  of  the  Charter  or 
section  14(1)  of  the  Ontario  Human  Rights  Code162  play  in  this  context?  Is 
it  possible  to  continue  to  insist  on  an  interpretive  approach  rather  than  an 
exemption  approach  to  these  provisions?  The  response  lies  in  recognition 
that  affirmative  action  be  understood  as  both  consistent  and  inconsistent  with 
equality  rights  at  the  same  time,  depending  on  whose  perspective  one  takes. 
From  the  perspective  of  those  who  benefit  from  the  program,  affirmative 
action  enhances  substantive  equality  rights;  whereas,  those  who  have  been 
historically  privileged  in  society  experience  affirmative  action  as  an  affront 
to  formal  equality.  Legislative  and  constitutional  provisions  endorsing  equity 
programs  provide  us  with  clear  indicators  of  whose  equality  rights  should 
take  precedence.  The  possibility  of  advancing  cogent  arguments  that  the 
formal  equality  rights  of  socially  privileged  groups  have  been  violated  should 
not  preclude  reaching  the  legal  conclusion  that  equity  initiatives  are  legally 
justifiable  and  essential  to  the  goal  of  substantive  equality  for  individuals 
from  socially  disadvantaged  groups.  It  can  be  convincingly  maintained, 
therefore,  that  statutory  and  constitutional  affirmative  action  provisions  give 
clear  direction  to  adjudicators  that  if  the  source  of  harm  to  the  historically 
advantaged  individual  is  a  special  law  or  program  designed  to  remedy 
historical  and  social  disadvantage,  then  it  should  not  violate  equality 
guarantees  since  equality  for  socially  disadvantaged  groups  should  take 
precedence  over  the  maintenance  of  formal  equality  between  individuals. 
Such  a  conclusion  should  render  litigation  strategies  futile. 

On  an  institutional  level,  the  suitability  of  judges  for  the  task  of 
evaluating  the  rationality  and  fairness  of  equity  initiatives  should  also  be 
considered.  Given  the  complexity  of  the  issues  and  the  importance  of 
understanding  how  equity  is  integrally  related  to  redressing  the  continuing 
effects  of  systemic  discrimination,  it  may  make  more  sense  to  leave  this  task 
to  human  rights  commissions.163  Such  a  conclusion  is  buttressed  by  clear 
statutory  and  constitutional  language  that  signals  a  concern  to  keep 
affirmative  action  issues  out  of  the  courts.  Furthermore,  the  internal 


162  Supra,  note  44 

163  See,  infra,  note  257  and  accompanying  text 
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institutional  power  of  socially  dominant  groups  provides  an  internal  check  on 
affirmative  action  initiatives.  The  longstanding  participation  of  individuals 
from  historically  privileged  groups  in  law-making  and  institutional  policy- 
making goes  a  long  way  towards  ensuring  that  their  concerns  regarding 
fairness  will  be  taken  into  account  in  the  formulation  of  special 
programs.164 

Having  argued  that  the  constitutional  equality  rights  of  individuals  from 
historically  privileged  groups  should  be  subordinate  to  those  of  the 
historically  disadvantaged,  it  is  important  to  emphasize  that  equity  initiatives 
should  nevertheless  take  into  account  the  concerns  of  individuals  from 
socially  advantaged  groups.  In  doing  so,  they  will  be  more  readily  accepted 
and  understood  by  those  who  have  been  traditionally  privileged  by  the 
institutional  status  quo.  In  this  regard,  legislatures  and  human  rights 
commissions  have  an  important  role  to  play  in  developing  guidelines  for,  and 
monitoring,  the  fair  implementation  of  equity  programs.  Indeed,  human 
rights  commissions  have  been  active  in  assessing  the  rationality  and  fairness 
of  particular  special  programs.  Most  human  rights  commissions  have  internal 
guidelines  for  special  programs  that  must  be  met  before  legislative  provisions 
approving  of  affirmative  action  will  be  applied  to  justify  not  pursuing  an 
individual  complaint  of  discrimination. 

The  Ontario  Human  Rights  Commission,  for  example,  has  developed 
guidelines  for  special  programs,  which  are  relied  upon  in  proposing 
settlements  involving  special  program  remedies  and  in  deteraiining  if  a 
particular  special  program  meets  the  requirements  for  the  application  of 
section  14(1).165  According  to  these  guidelines,  a  special  program  should 
"be  designed  to  assist  disadvantaged  persons  or  groups",  "clearly  define  the 
designated  persons  or  groups  that  it  purports  to  assist",  "be  based  on  clearly 
articulated  reasons  why  the  designated  groups  are  considered  to  be 
experiencing  hardship  or  disadvantage,  and  explain  how  the  proposed 
measures  will  relieve  this  hardship  or  disadvantage".166  The  program  should 
also  be  based  on  a  prepared  plan,  outlining  its  terms,  conditions,  and 
duration.  It  should  include  monitoring  and  evaluation  mechanisms,  and  it 
should  be  developed  in  consultation  with  all  individuals  or  groups  who  may 
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Unfortunately,  the  opposition  to  affirmative  action  by  members  of  historically  privileged 
groups  has  created  considerable  obstacles  to  the  effective  implementation  of  equity 
initiatives.  Often  equity  programs  are  not  introduced  because  of  internal  opposition  by 
overrepresented  groups  within  an  institution. 

Ontario  Human  Rights  Commission  Guidelines  on  Special  Programs  (August  1990).  The 
process  the  Ontario  Human  Rights  Commission  follows  in  reviewing  special  programs  is 
set  out  in  s.  14(2)-(4)  of  the  Human  Rights  Code,  supra,  note  44  (see  Appendix).  See,  also, 
discussion  in  Keene,  supra,  note  47,  at  250-53. 

Ontario  Human  Rights  Commission  Guidelines  on  Special  Programs,  supra,  note  165,  at  4-5. 
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be  affected.167  Thus,  although  adjudicatory  legal  redress  may  be  precluded 
by  section  14(1)  of  the  Code,  there  are  internal  standards  according  to  which 
special  programs  are  assessed  before  a  decision  not  to  pursue  a  complaint 
is  made. 

In  Quebec,  directives  on  employment  equity  programs  include  the 
importance  of  developing  a  program  based  on  a  diagnostic  report  of  the 
particular  needs  of  the  workplace.  Any  numerical  goals  are  to  be  carefully 
designed  to  respond  to  specific  problems  of  underrepresentation  and  should 
end  once  the  problem  has  been  remedied.  They  should  also  take  into 
consideration  the  interests  of  those  who  are  not  members  of  the  group 
designated  for  the  special  program.168  Other  jurisdictions  have  developed 
similar  guidelines  for  structuring  equity  initiatives.169 

What  is  striking  upon  review  of  the  various  human  rights  guidelines  for 
the  implementation  of  equity  is  the  substantive  similarity  in  recommended 
safeguards  for  the  interests  of  those  who  are  not  members  of  the  groups 
designated  for  affirmative  action.170  Moreover,  they  parallel  the  kinds  of 
concerns  articulated  in  affirmative  action  cases  from  the  United  States.  For 
example,  in  United  Steelworkers  of  America,  AFL-CIO-CLC  v.  Weber,111  the 
United  States  Supreme  Court  outlined  three  requirements  for  an  affirmative 
action  program.  It  should  be  designed  to  remedy  past  discrimination,  it 
should  be  temporary,  and  it  should  not  unnecessarily  trammel  the  interests 
of  employees  who  are  not  in  the  groups  designated  for  affirmative  action. 
Thus,  mechanisms  currently  exist  for  addressing  the  substantive  concerns  of 
individuals  from  historically  overrepresented  groups  regarding  the 
effectiveness,  rationality,  and  fairness  of  equity  initiatives  without  resorting 
to  costly,  timely,  and  adversarial  litigation  strategies. 


167     Ibid.,  at  5-6. 
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Quebec  Human  Rights  Commission,  Lignes  directrices  concernant  la  validite  des 
programmes  d'acces  a  V&galite'  ttablis  volontairement  dans  le  secteur  de  I'emploi,  Resolution 
COM-271-9.1.3  (October  3,  1986).  See,  also,  Regulation  respecting  Affirmative  Action 
Programs,  O.C  1172-86  (effective  September  1,  1986),  and  Quebec,  Human  Rights 
Commission,  L'acces  a  l^galitf  dans  I'emploi— Guide  d Elaboration  d'un  programme 
volontaire  (1988). 

See  the  human  rights  decisions  approving  municipal  programs  in  Saskatchewan,  supra, 
note  46.  See,  also,  "Criteria  for  Compliance  with  Section  15  of  the  Canadian  Human 
Rights  Act  as  Applied  to  Employment  Systems"  (May  1986),  which  sets  out  general 
guidelines. 

There  is  also  a  general  absence  of  guidelines  on  how  complaints  from  members  of  the 
designated  groups  should  be  addressed;  however,  the  Saskatchewan  Human  Rights 
Commission  Guidelines  do  address  the  question  of  partial  programs:  see  infra,  note  249. 

Supra,  note  140,  at  2730. 
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(c)    Equality  Rights  of  Individuals  Belonging  to  Socially 
Disadvantaged  Groups 

In  reviewing  the  cases  in  which  special  affirmative  action  provisions  are 
raised  to  foreclose  equality  challenges  brought  by  individuals  from  historically 
disadvantaged  groups,  the  following  themes  are  explored:  (i)  the  contested 
meaning  of  "ameliorative";  (ii)  concerns  about  assimilation  and  affirmative 
action;  and  (iii)  "underinclusive"  or  partial  programs.  Adopting  a  purposive 
and  contextual  approach  to  statutory  and  constitutional  interpretation 
suggests  that  individuals  from  historically  excluded  and  disadvantaged  groups 
should  not  be  foreclosed  from  challenging  the  effectiveness  or  actual  benefit 
of  special  programs  on  the  basis  of  specific  legal  provisions  endorsing 
affirmative  action.  These  provisions  were  introduced  to  advance  the  interests 
of  socially  disadvantaged  groups,  not  to  undermine  them. 


(i)   Defining  "Ameliorative" 

Special  program  provisions  provide  protection  to  laws,  programs,  or 
activities  designed  to  ameliorate  or  improve  conditions  of  social  disadvantage. 
Recent  cases,  arising  in  the  constitutional  context,  however,  reveal  that  the 
definition  of  what  is  beneficial  versus  what  is  burdensome  is  contested.172 
In  some  cases,  governments  have  maintained  that  an  allegedly  discriminatory 
law  or  policy  is  designed  to  benefit,  not  to  burden  the  socially  disadvantaged 
group  in  question,  and  that  it  is  immune  from  Charter  scrutiny  by  virtue  of 
section  15(2). 

In  challenges  to  specific  provisions  of  the  Young  Offenders  Act113  by 
young  offenders,  for  example,  the  federal  government  has  argued  that 
equality  challenges  under  section  15(1)  are  precluded  by  section  15(2) 
because  the  Young  Offenders  Act  in  its  entirety  is  designed  to  ameliorate  the 
conditions  of  a  disadvantaged  group,  in  this  case,  young  offenders.  Such  an 
argument  was  accepted  in  R.  v.  S. (Corey)™  a  case  in  which  a  fourteen- 
year-old  contended  that  the  denial  of  the  right  to  jury  trials  pursuant  to  the 
Young  Offenders  Act  violated  his  equality  rights.  Kirkland  Prov.  J.  concluded: 
"I  am  fully  satisfied  that  the  object  of  this  legislation  is  the  amelioration  of 
conditions  for  those  under  the  age  of  18  years,  and  therefore  within  the 
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As  Shelagh  Day  explains:  "[S]ome  different  treatment  is  just  plain  old  discrimination,  and 
must  be  recognized  as  such.  It  is  only  by  examining  the  effects  of  a  law  or  program  that 
one  can  determine  whether  it  is  discrimination  or  affirmative  action,  not  by  whether  the 
same  or  different  treatment  is  afforded":  supra,  note  67,  at  4. 

S.C  1980-81-82-83,  c  110  [now  RS.C  1985,  c  Y-l]. 

(1985),  26  CRR  157  (OnL  Prov.  CL,  Fam.  Div.). 
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precluding  provisions  of  s.  15(2)  of  the  Charter  "17S  It  may  well  be  that  a 
challenge  to  the  Young  Offenders  Act  should  be  denied  because  the 
legislation  is  found  to  be  ameliorative  rather  than  harmful,  but  such  a 
conclusion  should  be  derived  from  the  interpretation  and  application  of 
section  15(1),  not  because  section  15(2)  provides  a  special  exemption. 
Similarly  in  R.  v.  M,176  a  young  person  who  had  been  committed  to  custody 
complained  that  the  absence  of  any  right  to  "earned  remission"  for  young 
offenders  in  custody  violated  his  equality  rights.  In  concluding  that  section  15 
had  not  been  violated,  Barkman  J.  stated:  "This  statute  [Young  Offenders  Act, 
S.C.  1980-81-82-83,  c.  110]  would  be  null  and  void  if  s.  15(1)  of  the  Canadian 
Charter  of  Rights  and  Freedoms  was  applied  without  considering  the 
provisions  of  subsection  (2)  of  the  same  section."177  After  concluding  that 
as  a  whole  the  Young  Offenders  Act  is  ameliorative,  he  concluded  that 
section  15(1)  is  not  violated  because  the  statute  is  provided  for  under 
section  15(2).  In  both  of  these  cases,  we  see  judges  applying  a  very  narrow 
and  formal  equality  approach  to  section  15(1),  equating  it  with  a  general 
mandate  to  treat  everyone  the  same.  Section  15(2)  is  then  relied  on  to 
exempt  the  legislation  in  question  from  the  sameness  standard  presumed  to 
apply  in  section  15(1). 

An  alternative  approach  was  taken  by  Campbell  Prov.  J.  in  his  decision 
in  R.  v.  L.  (Robbie).119,  He  concluded  that  the  denial  of  the  option  of  trial 
by  jury  under  the  Young  Offenders  Act  violated  the  Charter  protections 
against  age  discrimination:179 

I  am  of  the  view  that,  in  enacting  this  new  legislation,  the  state  ...  offers  young 
persons  extra  or  ancillary  rights  and  privileges  to  those  enjoyed  by  adults 
because  of  their  special  status,  needs  or  stage  in  life  as  perceived  by  s.  15(2). 
I  am,  however,  not  at  all  convinced  and  indeed  find  that  the  state  may  not,  as 


175  Ibid.,  at  160  (emphasis  added).  Such  reasoning  is  reminiscent  of  the  Supreme  Court  of 
Canada's  interpretation  of  the  equality  guarantees  in  the  Canadian  Bill  of  Rights,  S.C 
1960,  c.  44,  in  R.  v.  Burnshine,  [1975]  1  S.CR  693,  44  D.LR  (3d)  584,  where  the  Court 
held  it  was  beneficial  for  young  offenders  to  be  detained  for  longer  periods  than  adult 
offenders,  and  therefore  s.  1(b)  of  the  Canadian  Bill  of  Rights  was  not  violated. 

176  (1985),  19  CRR.  174,  36  Man.  R  (2d)  252  (Q.B.)  (subsequent  references  are  to  19 
CRR). 

177  Ibid.,  at  177. 


178 


179 


(1985),  16  CRR  204,  47  CR  (3d)  278  (OnL  Prov.  Ct,  Fam.  Div.);  revU  (1986),  14 
O.AC  318,  52  CR  (3d)  209  (CA)  (subsequent  references  are  to  16  CRR).  The 
Ontario  Court  of  Appeal  held  that  s.  15(1)  of  the  Charter  had  not  been  violated  because 
young  offenders  are  not  similarly  situated  to  adult  offenders  and  because  the  Young 
Offenders  Act,  supra,  note  173,  was  generally  beneficial  for  young  persons.  The  Court  of 
Appeal  made  no  comment  regarding  s.  15(2),  but  it  did  suggest  that  even  if  the  legislation 
violated  s.  15(1),  it  could  be  justified  pursuant  to  s.  1  of  the  Charter. 

R.  v.  L.  (Robbie),  supra,  note  178,  at  209-10. 
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a  'compromise'  or  'trade-off  for  those  extra  considerations,  remove,  restrict  or 
deprive  young  persons  of  any  pre-decision  protections  afforded  every  other 
member  of  this  country  that  can  be  charged,  convicted  and  sentenced  to  have 
his/her  freedom  of  movement  denied.  To  do  this  in  my  view  would  be  grossly 
unfair,  inequitable  and  directly  contravenes  not  only  the  letter  but  the  intent  of 
s.  15  of  the  Charter. 

Section  15(2)  only  allows  the  state  to  provide  additional  protections  or 
assistance  to  specially  disadvantaged  groups  in  our  society. 

Thus,  section  15(2)  should  justify  extra  protection  for  socially  disadvantaged 
groups,  rather  than  reducing  protection  by  shielding  special  legislation  from 
Charter  scrutiny. 

R  v.  Music  Explosion  Ltd.180  provides  another  example  where 
section  15(2)  was  raised  in  an  effort  to  exempt  a  municipal  by-law  from 
scrutiny  under  section  15(1)  as  a  violation  of  the  equality  rights  of  young 
people.  The  case  involved  a  challenge  to  a  Winnipeg  by-law  that  prohibited 
youths  under  the  age  of  sixteen  from  playing  or  operating  any  amusement 
device  (including  video  games)  unless  they  obtained  written  parental 
consent181  In  rejecting  the  applicability  of  section  15(2),  Huband  J.A. 
stated:182 

[H]owever  well  intentioned  the  City  Council  might  have  been,  this  legislation 
does  not  confer  special  benefits  upon  young  people,  but  rather  imposes  a 
limitation.  Nor  is  the  purpose  of  the  legislation  the  amelioration  of  their 
condition.  It  is  acknowledged  that  playing  video  games  is  not  a  harmful 
activity....  If  the  legislation  was  truly  aimed  at  the  amelioration  of  the 
disadvantaged,  it  would  be  surprising  that  it  should  contain  such  a  gaping  hole 
of  non-concern  for  those  who  can  provide  parental  consent. 

Again  the  malleability  of  the  concept  of  amelioration  is  apparent 

Section  15(2)  was  also  raised  as  a  defence  to  allegations  of 
discrimination  in  the  case  Re  Rebic  and  Collver,m  where  the  Criminal  Code 
provisions  allowing  indefinite  confinement  of  accused  persons  found  not 
guilty  by  reason  of  insanity  were  challenged  as  discriminatory  on  the  basis  of 


180  (1990),  68  Man.  R.  (2d)  203,  59  CCC  (3d)  571  (CA)  (subsequent  references  are  to  68 
Man.  R.  (2d)). 

181  As  one  might  expect,  it  was  the  video  game  corporation  that  challenged  the  ordinance, 
not  a  young  person. 

182  R.  v.  Music  Explosion  Ltd.,  supra,  note  180,  at  206. 

183  Supra,  note  42 
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mental  disability.184  The  Court  rejected  the  argument  that  section  15(2) 
applied  in  this  case,  since  the  principal  purpose  of  the  Criminal  Code 
provision  was  protection  of  the  public.  Treating  the  individual's  mental  illness 
and  protecting  him  or  her  were  collateral  to  the  main  objective,  and  the 
provision  could  not  therefore  be  characterized  as  a  special  measure  designed 
to  ameliorate  the  conditions  of  a  disadvantaged  group  pursuant  to 
section  15(2).185 

These  cases  alert  us  to  the  need  to  be  cautious  of  arguments  advanced 
against  individuals  from  socially  disadvantaged  groups  to  the  effect  that  what 
is  experienced  as  a  source  of  disadvantage  is  ameliorative.  Legal  history  is 
replete  with  examples  of  efforts  on  the  part  of  government  to  label 
differential  treatment  beneficial  or  ameliorative  rather  than 
discriminatory.186  Nevertheless,  it  is  not  always  readily  apparent  whether  a 
law,  program,  or  activity  is  beneficial  or  harmful.  Distinguishing  beneficial 
differential  treatment  from  harmful  differential  treatment  is  a  major 
challenge  for  equality  law.  One  critical  means  for  assessing  the  benefits  and 
burdens  of  particular  policies  is  to  draw  on  the  experiential  knowledge  of 
those  affected.  In  some  instances,  such  an  approach  may  provide 
explanations  of  how  a  program,  law,  or  activity,  even  if  designed  to  be 
ameliorative,  can  be  harmful. 

It  may  also  be  the  case  that  certain  aspects  of  a  law  are  beneficial  and 
certain  aspects  detrimental,  or  a  law  or  program  may  be  generally 
ameliorative,  but  not  go  far  enough.187  The  introduction  of  some  equity 
initiatives  should  not  foreclose  the  possibility  that  persistent  problems  of 


184  See  Criminal  Code,  RS.G  1970,  c  C-34,  s.  542(2),  which  became  RS.G  1985,  c  C-46, 
s.  614  [later  repealed  1991,  c  43,  s.  3].  This  provision  was  subsequently  struck  down  as 
violating  ss.  7  and  9  of  the  Charter,  in  ft  v.  Swain,  [1991]  1  S.GR  933,  63  CCC  (3d)  481. 

185  Re  Rebic  and  Collver,  supra,  note  42,  at  80. 

186  See,  for  example,  R  v.  Bumshine,  supra,  note  175.  So-called  "sheltered  workshops" 
provide  another  example:  see  Fenton  v.  British  Columbia  (Forensic  Psychiatric  Services 
Commission)  (1991),  82  D.LR  (4th)  27  (B.CGA).  See,  also,  Gwyneth  F.  Matthews, 
Voices  from  the  Shadows];.]  Women  with  Disabilities  Speak  Out  (Toronto:  Women's  Press, 
1983),  at  158-70. 

187  While  there  has  been  a  willingness  to  exempt  particular  provisions  of  the  Young  Offenders 
Act,  supra,  note  173,  from  constitutional  scrutiny  because  the  legislation  as  a  whole  is 
considered  ameliorative,  in  Bethesda  Hospital,  supra,  note  87,  the  general  ameliorative 
purpose  of  the  pay  equity  legislation  did  not  immunize  discriminatory  provisions  within 
the  legislation  from  scrutiny.  In  Symes  v.  Canada  (CA),  [1991]  3  F.C  507, 127  N.R  349 
(GA),  leave  to  appeal  to  the  S.CC  granted,  March  26, 1992  (subsequent  references  are 
to  [1991]  3  F.C),  a  case  where  the  Court  refused  to  allow  nanny  expenses  to  be  deducted 
as  business  expenses,  D6cary  J.A  noted  that  persons  benefitting  from  the  childcare 
deduction  could  not  "require  that  the  section  be  amended  by  the  legislature  or 
interpreted  by  the  courts  so  as  to  give  the  group  the  right  to  take  a  further  deduction" 
(at  530).  He  then  proceeded  to  base  this  conclusion  on  s.  15(2)  of  the  Charter. 
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inequality  (not  remedied  by  the  program)  can  still  be  challenged  either  under 
the  Charter  or  human  rights  legislation.  Certainly,  sections  such  as 
section  15(2)  of  the  Charter  or  section  14(1)  of  the  Ontario  Human  Rights 
Code188  should  not  be  raised  to  deny  individuals,  who  are  supposed  to  be 
benefitting  from  a  program,  the  right  to  prove  that  a  program  is  not 
sufficient  or  that  the  means  are  not  rationally  related  to  the  end.  It  has  been 
suggested  that  "[t]he  fact  that  the  legislation  as  a  whole  is  extended  to 
benefit  a  disadvantaged  group  and  in  fact  does  so,  does  not  preclude  scrutiny 
of  its  individual  aspects  and  particularly  of  its  limiting  provisions".189 


(ii)   Separation,  Integration,  and  Questions  of  Assimilation 

A  contextual  approach  teaches  us  that  equality  means  different  things 
in  different  historical,  social,  political,  and  economic  circumstances.  So  too 
does  affirmative  action.  Although  affirmative  action  measures  are  usually 
associated  with  strategies  for  integration  or  the  more  equitable  inclusion  of 
historically  excluded  groups  into  mainstream  institutions,  affirmative  action 
can  entail  special  measures  to  allow  a  group  to  retain  its  separateness  from 
mainstream  institutions.  It  may  be  critical  to  the  full  enjoyment  of  equality 
to  allow  different  groups  to  flourish  in  separate,  distinctive  societal 
institutions  apart  from  mainstream  social  institutions.  The  issue  of  separation 
versus  integration  is  a  difficult  one  that  resists  generalization.  Moreover,  it 
implicates  complex  questions  of  individual  versus  collective  rights. 

Examples  of  separate  institutions  that  advance  equality  rights  include: 
minority  language  schools,  self-government  for  aboriginal  peoples,  and  all- 
woman  organizations  (for  example,  sports  teams,  labour  unions).190 
Examples  of  pursuing  equality  through  integration  include:  employment  and 


188  Supra,  note  44. 

189  Bethesda  Hospital,  supra,  note  87,  at  152,  citing  McKinney  v.  University  ofGuelph,  supra, 
note  11;  Re  Blainey  and  Ontario  Hockey  Association,  supra,  note  7,  at  531;  and  Schachter 
v.  Canada,  [1988]  3  F.C  515,  52  D.L.R  (4th)  525  (T.D.),  aff  d  [1990]  2  F.C  129,  66 
D.L.R.  (4th)  635  (CA.),  affd  supra,  note  116.  But  see  Symes  v.  Canada  (C~A.),  supra, 
note  187. 


190 


See  Joseph  E.  Magnet,  "Minority-Language  Educational  Rights"  (1982),  4  Sup.  Ct.  L. 
Rev.  195.  Minority  language  education  programs  are  constitutionally  protected  in  s.  23 
of  the  Charter:  see  Mane  v.  Alberta,  [1990]  1  S.CR  342,  68  D.L.R  (4th)  69.  See,  also, 
L.  Little  Bear,  M.  Boldt,  and  J.  A.  Long  (eds.),  Pathways  to  Self-Determination  — Canadian 
Indians  and  the  Canadian  State  (Toronto:  University  of  Toronto  Press,  1984),  and  Draft 
Universal  Declaration  on  the  Rights  of  Indigenous  Peoples,  E/CN.4/Sub.2/1991/40, 
paras.  13  and  14.  See  discussion  below  on  the  connection  between  gender  equality  and 
all-woman  organizations.  The  Apsit  case,  supra,  note  66,  in  which  preferences  to  promote 
wild  rice  harvesting  by  native  people  were  challenged,  provides  another  example  of 
affirmative  action  measures  aimed  at  fostering  the  retention  of  group  differences  and 
separation,  as  opposed  to  integration  into  dominant  institutions. 
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education  equity  programs,  and  educational  opportunities  to  integrate 
disabled  students  into  the  regular  classroom.191  Even  in  the  face  of 
integration,  it  is  still  of  critical  importance  to  ensure  that  affirmative  action 
does  not  require  assimilation.192  A  non-assimilationist  equity  program  must 
allow  for  the  inclusion  and  participation  of  historically  excluded  groups  while 
making  possible  the  retention  of  group  differences.  Accommodating  diversity 
occurs  both  through  the  transformation  of  existing  institutional  norms  and 
through  special  accommodation  of  individual  or  group  differences.  Problems 
of  assimilation  could  be  the  focus  of  a  section  15(1)  challenge  or  a  human 
rights  complaint. 

Two  recent  human  rights  cases  in  Ontario  address  the  notion  that 
equality  may  be  enhanced  through  separate  organizations.  They  also  illustrate 
the  potential  challenges  such  strategies  may  generate.  In  both  cases, 
section  14(1)  of  the  Ontario  Human  Rights  Code  was  raised  in  an  effort  to 
insulate  all-female  organizations  from  human  rights  complaints  on  the 
grounds  that  they  were  special  programs  designed  to  remedy  social 
disadvantage.193 


191 
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On  employment  equity,  see  Abella,  supra,  note  1.  For  a  discussion  of  education  equity, 
see  Ontario  Confederation  of  University  Faculty  Associations,  "Educational  Equity" 
(1992),  12  Can.  Woman  Stud.  99.  See,  also,  Tariz  Alvi  et  ai,  "Equality  in  Legal 
Education:  Sharing  a  Vision...;  Creating  the  Pathways...",  Special  Advisory  Committee  to 
the  Canadian  Association  of  Law  Teachers  (June  2,  1991).  On  the  importance  of 
integration  to  the  rights  of  persons  with  disabilities,  see  Matthews,  supra,  note  186.  See, 
also,  Commission  des  droits  de  la  personne  du  Quebec  v.  Commission  Scolaire  de  Saint- 
Jean-Sur-Richelieu,  [1991]  RJ.Q.  3003  (Tribunal  des  droits  de  la  personne);  Re  Dolmage 
andMuskoka  Bd  of  Education  (1985),  49  O.R.  546,  15  D.LR.  (4th)  741  (Div.  Ct.);  and 
Martha  Minow,  "Learning  to  Live  with  the  Dilemma  of  Difference:  Bilingual  and  Special 
Education"  (1985),  48  Law  &  Contemp.  Probs.  157. 

See  discussion  in  Minow,  ibid;  Patricia  A  Monture,  "Now  that  the  Door  is  Open:  First 
Nations  and  the  Law  School  Experience"  (1990),  15  Queen's  L  J.  179;  Suzanne  Homer 
and  Lois  Schwartz,  "Admitted  but  Not  Accepted:  Outsiders  Take  an  Inside  Look  at  Law 
School"  (1989-90),  5  Berkeley  Women's  LJ.  1;  Patricia  Williams,  "The  Obliging  Shell:  An 
Informal  Essay  on  Formal  Equal  Opportunity"  (1989),  87  Mich.  L  Rev.  2128;  Patricia  J. 
Williams,  "Comment[:]  Metro  Broadcasting,  Inc.  v.  FCC:  Regrouping  in  Singular  Times" 
(1990-91),  104  Harv.  L  Rev.  525;  and  Alvi,  supra,  note  191. 

See,  also,  Keyes  v.  Pandora  Publishing  Assn.  (No.  2),  supra,  note  7,  which  involved  a 
challenge  by  a  man  of  the  refusal  of  a  women's  newspaper  to  publish  his  letter.  Human 
rights  code  provisions  setting  out  exemptions  for  charitable,  political,  and  religious 
organizations  may  also  be  relevant  in  these  types  of  cases:  see  discussion  in  Brossard 
(Town)  v.  Quebec  (Commission  des  droits  de  la  personne),  supra,  note  38,  at  319-38. 
Including  discussion  of  D6cision  CD.P.-31,  where  the  Quebec  Human  Rights  Commission 
upheld  the  right  of  a  women's  group  to  exclude  a  man  from  an  International  Women's 
Day  event  on  the  basis  of  s.  20  of  the  Quebec  Charter  of  Human  Rights  and  Freedoms, 
supra,  note  47. 
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In  Blainey  v.  Ontario  Hockey  Assn.,194  Justine  Blainey,  a  fourteen-year- 
old  girl,  wanted  to  play  hockey  on  a  boys'  team,  but  was  prevented  from 
doing  so  by  the  Ontario  Hockey  Association.  The  Ontario  Women's  Hockey 
Association  ("OWHA")  was  also  of  the  view  that  Justine  should  not  be 
allowed  to  play  on  the  boys'  team  because  of  a  concern  that  allowing  girls  to 
play  on  boys'  teams  would  undermine  the  development  of  girls'  hockey.  It 
was  also  argued  that  the  girls'  hockey  program  constituted  a  special  program 
for  the  purposes  of  section  14(1)  of  the  Ontario  Human  Rights  Code,  which 
accordingly  justified  prohibiting  Justine  from  playing  on  boys'  hockey  teams 
and  restricting  boys  from  playing  on  girls'  teams.195 

Board  of  Inquiry  Chairperson  Springate  agreed  that  the  girls'  hockey 
program  qualified  as  a  special  program  under  section  14(1)  and  that  the 
Ontario  Women's  Hockey  Association  could  therefore  continue  to  refuse 
admitting  males  without  infringing  the  anti-discrimination  provisions  of  the 
Code.  Nevertheless,  despite  the  applicability  of  section  14(1),  Springate 
concluded  that  Justine  was  entitled  to  play  on  the  boys'  team:196 

There  can  be  no  doubt  that  the  OWHA  does  offer  females  a  meaningful 
hockey  experience.  The  fact  remains,  however,  that  Ms.  Blainey  did  not  desire 
to  play  on  an  OWHA  team.  She  wanted  to  play  hockey  where  body  checking 
is  allowed....  She  had  the  strength  and  skill  to  be  selected  to  play  on  the  team. 
Had  Ms.  Blainey  been  a  boy  of  the  same  age,  she  would  have  played  hockey  for 
the  Etobicoke  Canucks.  She  was  refused  permission  to  do  so  only  because  of 
her  sex.  I  am  satisfied  that  this  amounted  to  unequal  treatment  and 
discrimination  on  the  basis  of  her  sex. 

Based  on  evidence  that  suggested  that  most  girls  want  to  play  on  girls'  teams, 
Springate  did  not  believe  that  allowing  Justine  to  play  on  the  boys'  team 
would  undermine  female  hockey.197 

The  second  case  involved  two  women  teachers  who  were  denied  full 
affiliation  with  the  predominantly  male  Ontario  Public  School  Teachers' 


194 
195 


196 
197 


Supra,  note  92. 

A  preliminary  procedural  argument  that  the  Ontario  Human  Rights  Commission  should 
not  have  referred  the  case  to  a  Board  of  Inquiry,  but  rather  relied  on  s.  14  of  the  Ontario 
Human  Rights  Code  to  exempt  the  program  from  challenge  on  the  grounds  that  it 
constituted  a  special  program  was  rejected:  see  Re  Ontario  Women's  Hockey  Association 
and  Ontario  Human  Rights  Commission  (1987),  59  O.R.  (2d)  492,  sub  nom.  Ontario 
Women's  Hockey  Assn.  v.  Blainey  8  CRRR.  D/4180  (RCJ.). 

Blainey  v.  Ontario  Hockey  Assn.,  supra,  note  92,  at  D/4554. 

It  is  interesting  to  speculate  on  what  conclusion  would  have  been  reached  had  the  Board 
of  Inquiry  concluded  that  allowing  girls  to  play  on  boys'  teams  would  undermine  girls' 
hockey.  Such  a  factual  determination  would  make  the  decision  a  more  difficult  one  and 
potentially  justify  an  alternative  result 
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Federation  ("OPSTF').198  Women  teachers  were  required  to  pay  their 
union  dues  to  the  Federation  of  Women  Teachers'  Associations  of  Ontario 
("FWTAO"),  which  was  founded  in  1918  to  advance  the  rights  of  women 
teachers.  According  to  the  FWTAO:199 

All -woman  organizations  that  promote  women's  equality  do  not  violate  ... 
equality  guarantees:  they  further  them.  But  this  simplicity  could  be  achieved 
only  by  carefully  documenting  just  how  necessary  all-woman  organizations  are 
to  the  empowerment  of  women  on  all  of  the  criteria  that  are  available  for 
expressing  the  concept  of  equality. 

Thus,  both  the  constitutional  and  human  rights  litigation  has  involved 
extensive  documentary  and  expert  evidence  on  the  importance  of  pursuing 
women's  equality  through  autonomous  all-woman  organizations,  and  more 
specifically  on  the  role  that  the  FWTAO  has  played  in  advancing  the  equality 
rights  of  women. 

Separation  per  se  can  be  harmful  to  a  group  that  has  been  historically 
disadvantaged  when  it  is  forced  upon  a  group.200  When  it  is  selected  as  a 
strategy  for  ensuring  the  adequate  representation  of  groups  historically 
disadvantaged,  however,  organization  into  separate  groups  can  be  a  critical 
means  for  advancing  the  cause  of  equality.  The  FWTAO  claims  its  existence 
affirms  and  promotes  equality:201 


198 
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Margaret  Tomen  and  linda  Logan-Smith  challenged  the  requirement  that  they  pay  union 
dues  to  the  all-woman's  union  relying  on  the  equality  guarantees  in  the  Charter  and  the 
Ontario  Human  Rights  Code.  The  constitutional  challenge  was  denied  on  the  grounds  that 
no  state  action  was  involved:  see  Tomen  v.  F.W.TA.O.  (1989),  70  O.R.  (2d)  48,  61  D.L.R. 
(4th)  565  (GA.).  For  a  discussion  of  some  of  the  issues  raised  in  Tomen,  see,  also, 
Sherene  Razack,  "Speaking  for  Ourselves:  Feminist  Jurisprudence  and  Minority  Women" 
(1990-91),  4  Can.  J.  Women  &  L.  440,  at  443-50,  where  she  discusses  the  constitutional 
litigation,  and  Jody  Freeman,  "Justifying  Exclusion:  A  Feminist  Analysis  of  the  Conflict 
between  Equality  and  Association  Rights"  (1989),  47  U.T.  Fac.  L.  Rev.  269,  where  both 
Blainey  and  Tomen  are  discussed  in  the  context  of  legal  challenges  to  all-female 
organizations.  The  human  rights  code  litigation  in  Tomen  has  not  been  resolved:  see 
Tomen  v.  O.T.F.  (No.  3),  supra,  note  66,  and  Re  Tomen  (unreported),  supra,  note  66. 

Mary  Eberts  et  al.,  The  Case  for  Women's  Equality:  The  Federation  of  Women  Teachers' 
Associations  of  Ontario  and  the  Canadian  Charter  of  Rights  and  Freedoms  (Toronto: 
Federation  of  Women  Teachers'  Associations  of  Ontario,  1991),  at  1.  (This  book 
documents  the  constitutional  litigation  process  in  the  Tomen  case,  supra,  note  66, 
providing  a  summary  of  the  history  of  the  case,  the  legal  arguments  presented  by 
FWTAO,  the  affidavits  and  factums  submitted  to  support  FWTAO's  position,  and  the 
constitutional  judgments.) 

See,  for  example,  Brown  v.  Board  of  Education  ofTopeka,  349  U.S.  294  (1955)  (finding 
racial  segregation  in  elementary  schools  constituted  invidious  discrimination). 

Eberts  et  al.,  supra,  note  199,  at  1. 
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FWTAO  stands  in  a  long  tradition  of  all-women's  organizations  which, 
conscious  of  the  social  context  of  sex  inequality,  are  women's  organizations  by 
choice,  not  by  relegation.  Such  women's  groups  do  not  entrench  the  stigma  of 
exclusion  or  acquiesce  in  second  class  citizenship;  neither  do  they  mimic  male 
hierarchies.  They  both  claim  womanhood  as  a  badge  of  honor  and  work  to 
change  the  social  equation  between  femaleness  and  inferiority.  As  vehicles  for 
sex  equality,  they  have  proven  to  be  a  power  base  not  a  ghetto,  a  voice  not  an 
echo. 

Similar  arguments  have  been  advanced  in  the  case  of  cultural,  language,  and 
ethnic  minorities,  and  in  the  case  of  First  Nations.202  The  path  to  equality 
sometimes  requires  separation  rather  than  integration. 

Although  the  substantive  equality  arguments  were  not  decided  in  the 
constitutional  litigation  in  Tomen,  because  the  Court  concluded  that  the 
membership  rules  constituted  private  and  not  public  action,  thus  precluding 
a  Charter  challenge  on  the  merits,  the  Board  of  Inquiry  appointed  pursuant 
to  the  human  rights  complaint  has  commented  on  the  substantive  equality 
issues.  In  an  interim  decision,  Chairperson  Baum  held  that  although 
membership  in  the  women  teachers'  federation  did  not  disadvantage  women 
as  to  the  terms  and  conditions  of  their  employment,  and  in  fact,  did  not 
result  in  a  "real,  material  and  objective  detriment",203  denial  of 
membership  in  the  men's  federation  constituted  a  prima  facie  violation  of  the 
women's  dignitary  interests.204 


202 


203 
204 


For  example,  Minow,  supra,  note  30,  at  24,  discusses  the  creation  of  separate  schools 
controlled  by  the  black  community  as  vehicles  for  black  culture,  power,  and  self- 
government  as  a  response  to  the  failure  of  efforts  to  achieve  equality  through  integration. 
Ultimately,  however,  Minow  maintains  that  "[n]either  separation  nor  integration  can 
eradicate  the  meaning  of  difference  as  long  as  the  majority  locates  difference  in  a 
minority  group  that  does  not  fit  the  world  designed  for  the  majority"  (at  25).  See 
discussion  of  First  Nations  communities,  in  Mary  E.  Turpel,  "Aboriginal  Peoples  and  the 
Canadian  Charter.  Interpretive  Monopolies,  Cultural  Differences",  (1989-90)  Can.  Human 
Rights  Y.B.  3-45. 

Tomen  v.  O.T.F.  (No.  3),  supra,  note  66,  at  D/231. 

Ibid.,  at  D/239.  Despite  the  interim  finding,  it  is  important  to  take  into  account  the 
collective  bargaining  context  of  the  Tomen  case,  supra,  note  67.  One  of  the  significant 
features  of  union  representation  is  determination  of  the  bargaining  agent  according  to  the 
wishes  of  the  majority  at  the  time  of  unionization.  Individual  employees  are  not  at  liberty 
to  select  an  alternative  bargaining  agent  or  to  refuse  to  pay  union  dues  because  of  the 
deleterious  impact  such  practices  would  have  on  the  ability  of  the  bargaining  agent  to 
represent  employee  interests  effectively.  The  dues  issue  also  raises  the  "free-rider" 
problem,  whereby  an  individual  employee  is  benefitting  from  union  representation  without 
contributing:  see  Lavigie  v.  Ontario  Public  Service  Employees  Union,  [1991]  2  S.CR.  211, 
81  D.L.R.  (4th)  545.  Arguably,  allowing  women  teachers  to  opt  out  of  the  FWTAO  could 
leave  the  union  more  vulnerable  to  raiding  and  undermine  the  ability  of  the  all-women's 
union  to  advance  its  members'  interests. 
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The  Blainey  and  Tomen  cases  raise  difficult  issues  because  they  involve 
individual  girls  or  women  challenging  initiatives  that  benefit  girls  or  women 
as  a  group.  It  is  only  through  an  individualist,  formal  equality  lens  that  one 
can  conclude,  without  inquiry  into  the  specific  facts,  that  these  cases  raise 
problems  of  sex  discrimination.  Pursuant  to  a  more  contextualized  and 
substantive  equality  approach,  whether  or  not  separate  organizations  for 
women  advance  or  limit  sex  equality  depends  on  the  particular  facts  of  each 
case. 

The  question  whether  individual  members  of  historically  disadvantaged 
groups  should  be  allowed  to  decide  not  to  participate  in  a  special  program 
will  also  depend  on  the  particular  circumstances  and  the  extent  to  which  an 
individual's  decision  not  to  participate  undermines  the  individual's  rights  or 
the  equality  rights  of  the  group  as  a  whole.  Many  affirmative  action  programs 
are  premised  on  individual  choice  regarding  participation.205  In  the 
educational  context,  for  example,  it  is  often  optional  for  an  applicant  to 
identify  his  or  her  cultural  or  ethnic  background  or  group  affiliation(s)  in 
applying  to  a  particular  professional  school  or  educational  program.  Given 
continued  flaws  in  the  formulation  of  special  programs,  including  the 
stigmatization  of  participants  and  the  continued  tendency  to  individualize 
problems  of  inequality  rather  than  to  understand  them  in  systemic  terms,  it 
may  be  essential  to  allow  individuals  from  traditionally  disadvantaged  groups 
to  choose  not  to  participate  in  them. 

Beyond  the  substantive  complexities  raised  in  these  cases,  it  is  important 
to  reiterate  the  fairly  straightforward  procedural  conclusion  advocated  in  this 
study  paper.  Individuals  who  are  supposed  to  be  the  beneficiaries  of  a  special 
program  should  not  be  precluded  from  challenging  their  required 
participation  in  the  program  on  the  basis  of  constitutional  or  legislative 
provisions  that  endorse  special  programs.  It  may  well  be  the  case  that  an 
individual  does  not  succeed  in  his  or  her  challenge  because  of  an  evidentiary 
conclusion  that  equality,  including  the  equality  rights  of  the  individual,  is 
indeed  advanced  through  the  special  program.  Nevertheless,  the  individual 
should  be  entitled  to  challenge  the  program  and  pursue  litigation  strategies 
if  he  or  she  so  chooses.206 
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206 


See,  for  example,  recommendation  13  in  Abella,  supra,  note  1,  at  256. 

There  may  be  cases  where  the  litigation  constitutes  an  abuse  of  process,  if  the  real  force 
behind  the  litigation  is  not  the  socially  disadvantaged  individual  but  an  historically 
advantaged  group.  One  significant  argument  in  favour  of  limiting  litigation,  even  where 
the  individual  is  a  member  of  an  historically  disadvantaged  group,  is  the  cost  of  litigation 
to  the  separate  organization  of  the  historically  disadvantaged  group.  In  cases  where  the 
individual  is  being  financed  to  pursue  his  or  her  case  by  a  group  dominated  by  socially 
advantaged  individuals,  there  may  be  justification  for  limiting  litigation  strategies. 
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(iii)   "Underinclusiveness"and  the  Question  of  Partial  Programs 

There  have  been  a  number  of  recent  cases  where  the  scope  of  coverage 
of  special  programs  has  been  questioned  on  the  grounds  that  the  programs 
are  unfairly  "underinclusive".  They  provide  relief  only  for  some  individuals 
and  groups  rather  than  providing  assistance  to  all  of  those  in  need. 
Moreover,  it  is  claimed  that  the  grounds  for  non-inclusion  in  the  program  are 
discriminatory.  Most  of  these  cases  have  arisen  in  the  context  of  government 
subsidy  programs;  however,  the  partiality  of  affirmative  action  programs 
within  employment  and  educational  institutions  is  also  being  questioned. 
Many  early  affirmative  action  programs  were  developed  to  redress  sexj 
discrimination  only  and  did  not  incorporate  strategies  for  remedying  the 
systemic  inequalities  confronting  racial  and  ethnic  minorities,  persons  with 
disabilities,  or  First  Nations.  Even  within  programs  designed  to  advance 
women's  equality,  insufficient  attention  may  have  been  accorded  to  the 
different  needs  and  problems  confronted  by  different  women.  Glenda  Simms 
maintains  that  it  is  problematic  to  "group  white  and  minority  women  as  the 
same  'class'  of  oppressed"  for  the  purpose  of  developing  equity  schemes.  She 
maintains  that  "[o]ne  of  the  biggest  setbacks  facing  employment  equity 
schemes  is  the  whole  idea  of  targeting  women  and  minorities,  as  if  they  were 
two  separate  categories.  There  is  a  hidden  group  that  is  overlooked  by  this 
broad  definition  of  the  disadvantaged.  Women  members  of  minority  groups 
are  doubly  disadvantaged,  by  sexism  and  racism....  They  are  overlooked  in  tie 
call  for  equality  for  women,  and  they  are  considered  last  in  the  movement 
for  racial  equity".207 

The  "underinclusiveness"  cases  are  confusing  for  a  number  of  reasons. 
In  some  cases,  underinclusion  is  found  to  constitute  a  clear  violation  of  anti- 
discrimination provisions  and  the  debate  focuses  instead  on  the  question  of 
the  appropriate  remedy.208  Should  judges  extend  underinclusive  legislation 
or  programs,  or  should  they  strike  them  down  or  eliminate  them  altogether? 
In  other  cases,  the  debate  has  focused  on  the  preliminary  issue  of  whether 
there  is  a  violation  of  the  substantive  equality  provisions.  In  other  words,  is 
it  always  a  violation  of  equality  rights  to  address  a  problem  only  partially? 
Finally,  judges  and  human  rights  adjudicators  have  sometimes  turned  to 
section  15(2)  of  the  Charter  or  equivalent  human  rights  code  provisions  in 
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Employment  Equity  into  the  1990s  and  Beyond  (London,  OnL:  Centre  for  Women's  Studies 
and  Feminist  Research,  University  of  Western  Ontario,  Working  Papers  Series,  1990- 
1991),  at  5.  Concerns  about  the  inadequacy  of  programs  can  be  understood  in  terms  of 
underinclusiveness  or  more  directly  in  terms  of  the  inadequacy  of  a  particular  equity 
program. 

See,  for  example,  Schachter  v.  Canada,  supra,  note  116. 
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considering  whether  a  partial  special  program  is  either  consistent  with 
equality  rights  or  immune  from  challenge.209 

The  term  "underinclusiveness"  is  itself  problematic  because  it 
inadvertently  seems  to  draw  us  back  into  a  "similarly  situated"  analysis  of 
inequality,  an  approach  rejected  in  the  Andrews  case.210  It  has  been 
transported  into  Canadian  discussions  of  inequality  from  the  United 
States.211  Given  the  very  different  textual  provisions  and  structure  of 
constitutional  equality  guarantees  in  both  countries,  the  direct  importation 
of  this  concept  is  even  more  questionable.  In  particular,  the  United  States 
Constitution  has  no  equivalent  to  either  section  15(2)  or  section  1.  It  simply 
has  a  provision  that  guarantees  "the  equal  protection  of  the  laws".212  Any 
limits  to  equality,  therefore,  must  be  read  into  the  substantive  guarantee 
itself.  It  is  in  this  context  that  "underinclusive"  laws  or  policies  have  been 
upheld  as  consistent  with  the  equal  protection  clause.213  With  respect  to  the 
Charter,  section  1  has  generally  been  viewed  as  the  appropriate  mechanism 
for  upholding  limitations  on  rights  and  freedoms.214 

The  Canadian  constitutional  equality  provisions  also  make  explicit 
reference  to  the  protection  of  "equal  benefit"  of  the  law,  which  could 
reinforce  arguments  that  "underinclusiveness"  violates  equality  guarantees. 
Indeed,  in  light  of  the  history  of  the  Bliss  case,215  in  which  a  pregnant 
woman's  denial  of  equal  unemployment  insurance  benefits  was  held  not  to 
be  discriminatory  under  the  Canadian  Bill  of  Rights,216  it  appears  clear  that 
the  equality  protections  in  the  Charter  were  designed  to  ensure  that  when  the 


209  See,  for  example,  Roberts  v.  Ontario  (Ministry  of  Health),  supra,  note  45. 

210  Supra,  note  7,  at  168.  See,  also,  McKinney  v.  University  ofGuelph,  supra,  note  11,  at  392- 
93,  per  Wilson  J.,  and  at  279,  per  La  Forest  J. 

211  See  discussion  in  Tussman  and  tenBroek,  supra,  note  19. 

212  United  States  Constitution,  Amendment  XIV. 

213  See  discussion  of  "underinclusiveness"  and  "overinclusiveness"  in  Laurence  H.  Tribe, 
American  Constitutional  Law,  2nd  ed.  (Mineola,  N.  Y.:  Foundation  Press,  1988),  at  1446- 
50.  In  the  United  States,  over  or  underinclusive  economic  legislative  classifications  (which 
are  subject  to  the  equal  protection  clause)  have  often  been  sustained  pursuant  to  the 
application  of  a  minimal  scrutiny  tesL 

214  See  discussion  in  R.  v.  Oakes,  supra,  note  99,  at  135. 

See  Bliss  v.  Attorney  General  of  Canada,  [1979]  1  S.CR  183,  92  D.L.R  (3d)  417.  The 
Supreme  Court  overturned  this  decision  in  Brooks  v.  Canada  Safeway  Ltd,  [1989]  1  S.CR 
1219,  59  D.L.R  (4th)  321  (subsequent  references  are  to  [1989]  1  S.CR). 

Supra,  note  175. 
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government  decides  to  provide  benefits,  it  must  do  so  in  a  non-discriminatory 
wav.  without  arbitrary  exclusions.217 


way,  without  arbitrary  exclusions.217 


Nevertheless,  it  should  still  be  considered  consistent  with  equality  to 
develop  special  programs  or  treat  groups  differently  to  accommodate  their 
specific  needs  and  differences.  It  is  not  discriminatory  to  exclude  those  who 
do  not  have  the  same  needs  as  those  for  whom  the  program  is  designed. 
Chairperson  Backhouse  clarifies  this  point  in  her  Board  of  Inquiry  decision 
in  the  Roberts  case,  which  involved  the  human  rights  challenge  to  the  Ontario 
government's  subsidy  program  for  persons  with  physical  disabilities:218 

The  Assistive  Devices  Program  draws  distinctions  between  able-bodied 
and  physically  disabled  individuals,  but  this  is  not  determinative  of  the  issues  of 
'equality'  or  'discrimination.'  In  this  situation,  the  able-bodied  have  no  need  of 
the  devices  within  the  program....  The  disabled,  by  contrast,  have  need  of  these 
devices  if  they  are  to  obtain  access  to  opportunities,  benefits,  and  advantages 
available  to  able-bodied  members  of  society. 

...  The  program  does  not  violate  notions  of  equality.  Indeed  the  'essence  of 
equality'  requires  that  these  distinctions  be  made. 

Thus,  an  individual  is  not  harmed  by  exclusion  from  a  program  designed  to 
respond  to  specific  needs  that  the  individual  does  not  have. 

Nor  should  it  violate  the  equality  guarantees  for  the  government  to 
make  certain  choices  in  the  kinds  of  initiatives  or  programs  it  wants  to 
implement  It  should  be  open  to  governments,  for  example,  to  decide  to 
develop  an  urban  housing  project  for  single  parents  or  a  special  education 
program  for  children  with  physical  disabilities.  The  equality  guarantees 
should  not  be  reduced  to  a  requirement  that  all  problems  be  solved  or 
addressed  at  the  same  time  and  allocated  the  same  amount  of  resources.219  | 


217  See  discussion  of  Bliss  v.  Attorney  General  of  Canada,  supra,  note  215,  in 
Anne  F.  Bayefeky,  "Defining  Equality  Rights",  in  Anne  F.  Bayefsky  and  Mary  Eberts 
(eds.),  Equality  Rights  and  the  Canadian  Charter  of  Ritfits  and  Freedoms  (Toronto: 
Carswell,  1985)  1,  at  21-25.  See,  also,  McKinney  v.  University  ofGuelph,  supra,  note  11. 

Roberts  v.  Ontario  (Ministry  of  Health),  supra,  note  45,  at  D/6356.  For  an  example  in  the 
native  rights  context,  see  R.  v.  Davies  (1990),  56  CCC  (3d)  321  (OnL  Prov.  CL,  dim. 
Div.). 

I  do  not  mean  to  foreclose  the  possibility  of  positive  claims  for  government  action  in 
specific  areas.  I  simply  think  that  such  initiatives  should  be  made  independently  of  any 
critique  or  challenge  to  an  existing  program  in  another  domain.  Courts  have  not  been  too 
receptive  to  positive  rights  claims:  see,  for  example,  Symes  v.  Canada  (CA.),  supra, 
note  187,  at  530  ("The  Charter  imposes  on  legislatures  no  obligation  to  redress  all  social 
or  economic  inequalities"). 
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Problems  of  discrimination  may  arise,  however,  in  cases  where 
individuals  maintain  a  right  to  be  included  within  the  scope  of  a  specific 
program,  based  on  the  fact  that  the  excluded  individual  or  group  also  needs 
the  benefits  that  the  program  is  providing  to  others  and  that  exclusion  from 
the  program  is  discriminatory.  In  Brooks  v.  Canada  Safeway  Ltd.,220  for 
example,  two  female  employees  challenged  the  exclusion  of  pregnant  women 
from  coverage  under  a  company  accident  and  sickness  plan  during  the 
seventeen-week  period  around  the  expected  date  of  birth.221  One  of  the 
arguments  advanced  in  support  of  the  limitations  of  coverage  for  pregnant 
women  was  that  mere  underinclusivenessdoes  not  amount  to  discrimination. 
It  was  suggested  that  "the  decision  to  exclude  pregnancy  from  the  scope  of 
its  plan  is  not  a  question  of  discrimination,  but  a  question  of  deciding  to 
compensate  some  risks  and  to  exclude  others".222  Dickson  C.J.,  however, 
rejected  this  argument223 

Underinclusion  may  be  simply  a  backhanded  way  of  permitting  discrimination. 
Increasingly,  employee  benefits  plans  have  become  part  of  the  terms  and 
conditions  of  employment.  Once  an  employer  decides  to  provide  an  employee 
benefit  package,  exclusions  from  such  schemes  may  not  be  made  in  a 
discriminatory  fashion....  Benefits  available  through  employment  must  be 
disbursed  in  a  non-discriminatory  manner. 

The  denial  of  benefits  to  pregnant  women  was  found  to  be  discriminatory. 

In  the  Roberts  case,  Chairperson  Backhouse  concluded  that  the 
government  subsidy  program  was  discriminatory  on  the  basis  of  age  because 
it  denied  assistance  to  persons  over  twenty-three.  "The  program  is  helping 
one  disadvantaged  group  while  excluding  another  disadvantaged  group  from 
coverage.  It  is  differentiating  between  persons  on  the  basis  of  age."224 
Though  Backhouse  acknowledges  that  the  category  of  "age"  is  complex  and 
notes  that  "there  may  be  competing  groups  that  are  disadvantaged  on  the 
basis  of  age",  she  never  fully  explores  why  it  is  discriminatory  to  exclude 


220  Supra,  note  215. 

221  Although  pregnant  women  were  entitled  to  unemployment  insurance  benefits  for  fifteen 
weeks  while  on  maternity  leave,  such  benefits  were  lower,  of  shorter  duration,  and  only 
for  childbirth  purposes. 

222  Brooks  v.  Canada  Safeway  Ltd,  supra,  note  215,  at  1239.  In  making  this  argument,  two 
U.S.  Supreme  Court  cases  were  cited  which  held  that  the  exclusion  of  pregnancy  from 
compensation  schemes  was  not  discrimination  on  the  basis  of  sex:  see  Geduldig  v.  Aiello, 
All  U.S.  484  (1974),  and  General  Electric  Co.  v.  Gilbert,  429  U.S.  125  (1976). 

223  Brooks  v.  Canada  Safeway  Ltd,  supra,  note  215,  at  1240. 
Roberts  v.  Ontario  (Ministry  of  Health),  supra,  note  45,  at  D/6357. 
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older  persons.225  Are  all  individuals  with  disabilities  over  twenty-three 
disadvantaged  by  this  policy  or  is  it  only  the  elderly  that  are  harmed? 
Discussion  of  the  harm,  stereotyping  of  the  elderly,  other  available  benefits, 
and  other  possible  reasons  that  make  the  policy  discriminatory  need  further 
elaboration.226  Backhouse  tends  to  fall  back  into  an  equal  treatment  model 
of  equality  on  the  preliminary  issue  of  whether  there  is  discrimination  on  the 
basis  of  age. 

In  the  Charter  context,  most  cases  tend  to  conclude  that 
"underinclusiveness"  violates  the  equality  guarantees  to  the  extent  that  those 
who  are  similarly  situated  are  not  treated  similarly.  In  R.  v.  Hebb221  for 
example,  the  Court  held  that  it  was  discriminatory  to  impose  an  age 
limitation  on  the  right  to  an  inquiry  into  an  offender's  financial  means  prior 
to  imprisonment  for  non-payment  of  a  fine.  Only  those  under  twenty-one 
years  of  age  were  entitled  to  an  inquiry.  In  Silano  v.  B.C.  (Govt.)228 
Spencer  J.  concluded  that  it  violated  section  15(1)  to  deduct  twenty-five 
dollars  per  month  from  the  welfare  benefits  of  those  under  the  age  of 
twenty-six,  during  the  first  eight  months  of  their  receipt  of  benefits:229 

The  distinction,  in  its  effect,  is  unreasonable  and  unfair  and  unduly 
discriminatory  to  those  under  26,  many  of  whom  are  in  precisely  the  same 
position  as  those  over  26.  That  age  has  no  connection  with  any  other  recognized 
age  limit  already  accepted  by  society  as  a  watershed  in  the  lives  of  its  citizens. 

The  Supreme  Court  of  Canada  has  recently  concluded  that 
underinclusive  statutes  are  discriminatory  on  the  basis  of  age.  In  McKinney 
v.  University  of  Guelph230  the  Court  held  that  excluding  persons  over  sixty- 
five  from  human  rights  protections  against  age  discrimination  violated 
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Ibid.  In  contrast,  see  discussion  in  McKinney  v.  University  of  Guelph,  supra,  note  11,  at  392- 
93,  per  Wilson  J. 

For  a  review  of  the  situation  of  persons  with  disabilities  in  Canada,  see  William  Young, 
The  Status  of  Disabled  Persons,  Current  Issue  Review  (Ottawa:  Library  of  Parliament, 
Political  and  Social  Affairs  Division,  revised  November  23,  1990). 

(1989),  89  N.S.R.  (2d)  137,  47  CCC  (3d)  193  (S.C.T.D.). 

(1987),  16  B.GL.R.  (2d)  113,  42  D.L.R.  (4th)  407  (S.C)  (subsequent  references  are  to 
16  B.C.L.R.). 

Ibid.,  at  120.  Spencer  J.  denied  the  validity  of  two  other  arguments  advanced  by  the 
government.  First,  he  rejected  the  argument  that  because  the  welfare  scheme  was 
discretionary,  it  could  not  be  challenged  under  the  Charter  (i.e.,  it  was  a  privilege,  not  a 
right).  Secondly,  he  rejected  the  argument  that  s.  15(2)  could  be  relied  upon  to  save  the 
discriminatory  age  provision  as  a  special  program  since  persons  aged  twenty-six  and  over 
are  not  disadvantaged  because  of  age  (at  120). 

Supra,  note  11. 
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section  15(1)  of  the  Charter.131  As  Wilson  J.  put  it,  "once  government 
decides  to  provide  protection  it  must  do  so  in  a  non-discriminatory 
manner".232 

In  the  recent  case  of  Knodel  v.  British  Columbia  (Medical  Services 
Commission),233  the  exclusion  of  same  sex  couples  from  spousal  medical 
benefits  was  challenged  under  the  Charter.  In  concluding  that  the  law 
discriminated  on  the  basis  of  sexual  orientation,  Madame  Justice  Rowles 
emphasized  the  harm  or  burden  of  exclusion,  writing:234 

Where  the  state  makes  a  distinction  between  two  classes  of  individuals,  A 
and  B,  that  has  the  effect  of  imposing  a  greater  burden  on  individuals  within 
class  B,  and  if  the  individuals  within  class  B  fall  within  the  class  of  individuals 
protected  by  s.  15(1)  of  the  Charter,  the  manner  in  which  the  legislative 
provision  or  law  is  drafted  is  irrelevant  for  constitutional  purposes;  i.e.,  it  is 
immaterial  whether  the  subject  law  states:  (1)  A  benefits;  or  (2)  Everyone 
benefits  except  B.  In  both  cases,  the  impact  upon  the  individual  within  group 
B  is  the  same. 

She  went  on  to  conclude  that  same-sex  couples  should  be  entitled  to  claim 
spousal  benefits. 

Although  most  judges  have  found  "underinclusive"  laws  or  benefits 
programs  in  violation  of  section  15(1),  the  case  of  Brown  v.  British  Columbia 
(Minister  of  Health)235  provides  an  example  of  a  limited  benefits  program 
being  upheld  under  section  15(1).  The  Ministry  of  Health  provided  full 
funding  for  drugs  for  cancer  and  organ  transplant  patients,  but  not  for  those 
with  AIDS.  In  all  three  cases,  patients  need  very  costly  drugs  as  part  of  their 
treatments.  It  was  argued  that  to  exclude  AZT,  the  drug  used  by  AIDS 
patients,  from  inclusion  in  the  drug  funding  program  constituted 
discrimination  on  the  basis  of  sexual  orientation,  given  the  large  number  of 
homosexual    and    bisexual    individuals    afflicted    with    AIDS,    and/or 


231  Despite  this  finding,  the  Court  upheld  the  limited  human  rights  protections  pursuant  to 
s.  1  of  the  Charter.  Justices  Wilson  and  L'Heureux-Dube  dissented.  While  they  agreed 
that  s.  15(1)  had  been  violated,  they  did  not  conclude  that  the  limited  protections  could 
be  justified  under  s.  1.  See,  also,  Tetreault-Gadoury  v.  Canada  (Employment  and 
Immigration  Commission),  [1991]  2  S.GR  22,  81  D.L.R  (4th)  358,  where  the  denial  of 
unemployment  insurance  benefits  to  persons  over  age  sixty-five  was  found  to  be 
discriminatory. 

McKinney  v.  University  of  Guelph,  supra,  note  11,  at  413. 

[1991]  6  W.W.R  728,  58  B.CL.R  (2d)  356  (S.C)  (subsequent  references  are  to  [1991] 
6  W.W.R). 

234     Ibid.,  at  756. 
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Supra,  note  91. 
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discrimination  on  the  basis  of  physical  disability.  In  rejecting  these  arguments, 
Coultas  J.  stated:236 

Comparing  cancer  and  transplant  patients  to  HIV  patients,  the  treatment 
therapies  used  are  very  different.  The  cancer  and  transplant  societies  were 
established  to  encourage  reliance  on  the  expertise  developed  by  them  in  the 
administration  of  complicated  and  constantly  changing  medical  and  drug 
protocols.  The  protocol  for  AZT  is  not  ever  changing  nor  is  it  complicated.  In 
my  view,  the  distinction  between  HTV  drug  therapy  and  cancer  and  transplant 
drug  therapy  is  an  accommodation  of  the  medical  difference.  It  is  not  the  sort 
of  inequality  addressed  by  s.  15  of  the  Charter. 

In  this  case,  "similarly  situated"  type  reasoning  is  relied  on  to  define  away  a 
potential  problem  of  discrimination. 

These  cases  reveal  that  while  there  is  some  difference  of  opinion,  most 
courts  and  tribunals  are  concluding  that  underinclusiveness  does  constitute 
discrimination.  Nevertheless,  though  discriminatory,  underinclusiveness  may 
be  considered  justified.  It  is  at  this  point  that  special  program  provisions 
(that  is,  section  15(2)  of  the  Charter  or  equivalent  human  rights  code 
provisions)  have  been  relied  upon  to  justify  partial  programs.237 

The  Brown  case  discussed  above,  which  involved  selective  government 
funding  for  expensive  medical  drugs,  provides  an  example  of  section  15(2) 
being  used  to  uphold  a  partial  program.  Coultas  J.  held  that  even  if 
section  15(1)  were  infringed,  the  special  drug  funding  program  could  be 
saved  under  section  15(2).238  In  the  Roberts  case,  it  was  concluded  that 
while  the  age  limitations  in  the  disability  subsidy  program  were 
discriminatory,  the  program  could  be  upheld  pursuant  to  the  special 
programs  provision  in  the  Ontario  Human  Rights  Code.239  In  reaching  this 
conclusion,  Chairperson  Backhouse  was  particularly  concerned  about  leaving 
virtually  all  special  programs  open  to  challenge  for  underinclusiveness.  As  she 
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Ibid.,  at  157. 

Alternatively,  balancing  provisions,  such  as  s.  1  of  the  Charter,  or  specific  defences  in 
human  rights  legislation,  could  be  advanced. 

Brown  v.  British  Columbia  (Minister  of  Health),  supra,  note  91.  Here  again,  we  see  s.  15(2) 
being  used  to  insulate  claims  to  discrimination  under  s.  15(1).  The  Shewchuk  v.  Ricard 
case,  supra,  note  66,  provides  another  example,  although  here  the  case  was  not  initiated 
by  an  individual  from  an  historically  disadvantaged  group.  In  some  Charter  cases,  s.  15(2) 
has  been  virtually  ignored  In  Schachter  v.  Canada,  supra,  note  116,  for  example,  no 
mention  is  made  of  s.  15(2)  to  justify  the  exclusion  of  natural  fathers  from  parental 
benefits.  Nor  was  it  considered  in  Titreauh-Gadoury  v.  Canada  (Employment  and 
Immigration  Commission),  supra,  note  231. 

Supra,  note  44. 
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put  it,  "it  is  unlikely  that  any  affirmative  action  yet  designed  could  operate 
on  a  completely  inclusive  basis".240 

Should  special  program  provisions  be  used  to  justify  discriminatory 
underinclusive  programs?  Consistent  with  the  approach  outlined  above,  it  can 
be  argued  that  when  the  individual  challenging  the  program  is  a  member  of 
a  socially  disadvantaged  group,  neither  section  15(2)  of  the  Charter  nor 
special  program  provisions  in  human  rights  legislation  should  be  relied  upon 
to  insulate  a  partial  program  from  legal  scrutiny.241  Nevertheless,  it  may  be 
possible  to  justify  underinclusiveness  by  interpreting  special  program 
provisions  as  requiring  an  assessment  of  the  competing  equality  claims  at 
issue  in  the  particular  case.  Alternatively,  recourse  may  be  had  to  section  1 
of  the  Charter  or  other  limiting  provisions  in  human  rights  legislation.242 

Section  1  of  the  Charter  has  already  been  relied  on  to  justify 
underinclusive  legislative  provisions.  In  McKinney  v.  University  of  Guelph,2A3 
for  example,  the  Supreme  Court  of  Canada  articulated  a  willingness  to 
accept  the  constitutional  validity  of  a  step-by-step  approach  to  the 
remedying  of  serious  social  problems.  As  noted  above,  at  issue  was  the 
provision  in  the  Ontario  Human  Rights  Code  that  limited  protection  against 
age  discrimination  to  those  under  the  age  of  sixty-five,  thus  leaving 
individuals  subject  to  mandatory  retirement  policies  without  any  recourse 
under  human  rights  legislation.  In  upholding  the  limited  protection  pursuant 
to  section  1  of  the  Charter,  La  Forest  J.  wrote:244 


240    Roberts  v.  Ontario  (Ministry  of  Health),  supra,  note  45,  at  D/6374.  See,  also,  Symes  v. 
Canada  (Cji.),  supra,  note  187,  at  530. 

Challenges  regarding  underinclusiveness  made  by  individuals  from  socially  advantaged 
groups  have  also  been  advanced,  particularly  under  the  Charter.  In  these  cases,  the 
analysis  developed  in  Part  3,  section  (b)  would  apply. 

For  the  text  of  s.  1  of  the  Charter,  see  supra,  note  99.  For  examples  of  a  general 
reasonable  limits  provision  in  human  rights  legislation,  see  Canadian  Human  Rights  Act, 
supra,  note  55,  s.  15(e),  and  Individual's  Rights  Protection  Act,  RS.A  1980,  c.  1-2,  s.  11.1, 
as  enacted  by  S.A  1985,  c.  33,  s.  5. 

Supra,  note  11.  The  series  of  mandatory  retirement  cases  has  been  subjected  to  critical 
commentary,  see,  for  example,  David  Lepofsky,  "The  Canadian  Judicial  Approach  to 
Equality  Rights:  Freedom  Ride  or  Rollercoaster?"  (1991-92),  1  Nat'l  J.  Const  L  315,  at 
336-56. 
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McKinney  v.  University  ofGuelph,  supra,  note  11,  at  317.  Note  the  different  outcome  in 
Re  Blarney  and  Ontario  Hockey  Association,  supra,  note  187,  where  limitations  on 
protections  for  sex  discrimination  under  the  Code  were  struck  down.  See,  also,  Haig  v. 
Canada  (1992),  9  O.R.  (3d)  494, 10  GR.R.  (2d)  287  (GA)  (finding  federal  human  rights 
legislation  underinclusive  for  failing  to  provide  protection  against  discrimination  on  the 
basis  of  sexual  orientation  and  thus  constituting  a  violation  of  the  guarantee  of  the  equal 
benefit  of  the  law). 
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In  looking  at  this  type  of  issue,  it  is  important  to  remember  that  a 
Legislature  should  not  be  obliged  to  deal  with  all  aspects  of  a  problem  at  once. 
It  must  surely  be  permitted  to  take  incremental  measures.  It  must  be  given 
reasonable  leeway  to  deal  with  problems  one  step  at  a  time,  to  balance  possible 
inequalities  under  the  law  against  other  inequalities  resulting  from  the  adoption 
of  a  course  of  action,  and  to  take  account  of  the  difficulties,  whether  social, 
economic  or  budgetary,  that  would  arise  if  it  attempted  to  deal  with  social  and 
economic  problems  in  their  entirety. 

In  support  of  this  perspective,  La  Forest  J.  cited  Dickson  C.J.'s  comments  in 
R.  v.  Edwards  Books  and  Art  Ltd.245  to  the  effect  that  legislative  reforms 
can  be  directed  at  "sectors  in  which  there  appear  to  be  particularly  urgent 
concerns  or  to  constituencies  that  seem  especially  needy".246  Thus,  section 
1  of  the  Charter  provides  a  potential  mechanism  for  justifying  limitations  on 
special  programs  and/or  exclusions  from  protection.  The  onus  rests  on  the 
government  to  justify  its  decision  to  limit  the  provision  of  benefits. 

Pursuant  to  either  the  Charter  or  human  rights  legislation,  it  is  critical 
to  examine  the  particular  community  and  institutional  context  before  coming 
to  any  precise  conclusions  as  to  whether  partial  programs  can  be  justified  in 
some  limited  contexts.  The  experience  of  the  Saskatchewan  Human  Rights 
Commission,  in  determining  whether  to  approve  specific  affirmative  action 
programs,  provides  some  insights  in  this  regard.247  For  example,  when  the 
Gabriel  Dumont  Institute  of  Native  Studies  and  Applied  Research  applied 
for  approval  of  a  special  native  teacher  education  program,  the  Commission 
had  to  decide  whether  the  Institute  was  justified  in  limiting  its  program  to 
persons  of  Metis  and  Non-Status  Indian  ancestry.  In  approving  the  program, 
the  Commission  concluded:248 

[T]he  service  being  provided  is  special  assistance  to  persons  of  Metis  and  Non- 
Status  Indian  ancestry  which  will  allow  them  to  become  qualified  teachers,  and 
the  client  population  for  this  service  is  persons  of  Metis  and  Non-Status  Indian 
ancestry.  Since  the  number  of  teachers  of  Indian  ancestry  in  the  three  member 
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Supra,  note  161. 

Ibid.,  at  772.  Dickson  CJ.  quoted  from  Williamson,  Attorney  General  of  Oklahoma  v.  Lee 
Optical  of  Oklahoma  Inc.,  348  U.S.  483  (1955),  at  489,  endorsing  "one  step  at  a  time" 
reform.  This  latter  case,  however,  did  not  involve  discrimination  on  an  enumerated  or 
analogous  ground.  It  concerned  an  inequality  between  the  regulation  of  optometrists  and 
opticians. 

Section  47  of  The  Saskatchewan  Human  Rights  Code,  S.S.  1979,  s.  24.1,  as  amended  by 
1989-90,  c  23,  s.  20,  allows  the  Saskatchewan  Human  Rights  Commission  to  approve 
affirmative  action  programs:  see  Appendix. 

In  the  matter  of  an  application  for  approval  of  S.U.N.T.E.P.  (Saskatchewan  Urban  Native 
Teacher  Education  Program)  (1980),  1  GH.R.R.  D/131,  at  D/132  (Sask.  Hum.  Rts. 
Comm.). 
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school  systems  is  extremely  low  and  the  number  of  children  of  Indian  ancestry 
in  these  schools  is  substantial,  there  is  justification  for  the  program  being 
designed  specifically  to  serve  this  group. 

While  there  are  disadvantages  experienced  by  women  and  persons  with 
physical  disabilities  within  the  school  system,  the  Dumont  Institute  has  been 
established  specifically  to  address  and  eliminate  the  disadvantages  experienced 
by  persons  of  Metis  and  Non-Status  Indian  ancestry.  The  responsibility  for 
addressing  the  disadvantages  of  women  and  persons  with  physical  disabilities 
must  lie  elsewhere. 

In  re^aclung  this  conclusion,  the  Commission  applied  the  criteria  for  assessing 
a  partial  program  set  out  in  proposed  regulations.  Although  the  proposed 
regulations  identified  three  "target  groups",  including  persons  of  Indian 
ancestry,  persons  with  physical  disabilities,  and  women,  they  also  addressed 
the  question  of  partial  programs:249 

52.  In  addition  to  any  of  the  protected  groups  which  may  be  designated  by  the 
sponsor  organization  for  inclusion  in  a  special  program,  the  three  target  groups 
shall  be  included,  but  the  Commission  may  give  conditional  or  full  approval  to 
a  special  program  that  does  not  include  one  or  more  of  the  target  groups  if  one 
or  more  of  the  following  conditions  exists: 

(a)  the  participation  analysis  pursuant  to  section  53(a)(iii)  of  these 
regulations  indicates  that  there  is  no  under-representation  within  the 
sponsor  organization  of  the  target  group  that  is  not  included; 

(b)  the  sponsor  organization  undertakes  to  develop  a  special  program 
designed  so  as  to  include  the  target  groups,  over  a  reasonable  period 
of  time,  and  seeks  approval  for  immediate  program  measures  to 
prevent,  eliminate  or  reduce  disadvantages  that  are  likely  to  be 
suffered  by,  or  are  suffered  by,  one  or  more  target  or  protected 
groups,  by  improving  opportunities  therefor; 

(c)  the  composition  of  the  population  in  the  geographical  area  from 
which  the  sponsor  organization  draws  its  employees,  students,  tenants, 
clients,  customers  or  members  justifies  the  special  program  being  so 
designed; 

(d)  the  nature  of  the  business  engaged  in  or  the  services  being  provided 
by  the  sponsor  organization  justifies  the  special  program  being  so 
designed; 


249 


Proposed  Regulations  Governing  Special  Program  Approvals,  adopted  by  the 
Saskatchewan  Human  Rights  Commission,  April  9,  1980,  reproduced  at  1  CER.R 
D/134-35.  In  1987,  the  Saskatchewan  Human  Rights  Commission  adopted  Voluntary 
Affirmative  Action  Program:  Approval  Criteria  Guidelines,  which  are  substantially  the  same 
as  the  earlier  proposed  regulations,  although  they  do  incorporate  some  changes. 
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(e)  the  composition  of  the  client  population  justifies  the  special  program 
being  so  designed; 

(f)  the  Commission,  in  its  discretion,  determines  to  approve  or  order 
such  a  special  program. 

One  of  the  most  pressing  concerns  raised  by  concluding  that  a  partial 
program  or  underinclusive  law  is  discriminatory  is  the  question  of  the 
appropriate  remedy.  Should  tribunals  strike  down  a  program  altogether,  thus 
disentitling  those  currently  benefitting  from  the  program,  or  should  the 
program  be  extended  by  tribunals?  Would  some  type  of  individual  or  group 
exemption  be  possible  that  would  leave  a  program  intact,  but  insulate  certain 
social  groups  from  its  discriminatory  effects?250  The  remedial  consequences 
of  a  finding  of  discrimination  may  even  influence  whether  or  not  an 
underinclusive  program  is  considered  discriminatory. 

There  is  considerable  academic  commentary  that  addresses  the  difficult 
issue  of  reconciling  democratic  limits  on  the  judicial  role  with  the  need  for 
creative  and  in  some  cases  far-reaching  adjudicative  remedies.251  The 
Supreme  Court  of  Canada  has  recently  grappled  with  these  very  questions 
and  articulated  underlying  guidelines  to  be  taken  into  account  when 
considering  whether  an  underinclusive  law  should  be  extended  by  judicial 
order.252  The  Court  emphasized  that  extension  of  a  special  benefits 
program  (or  "reading  in"  to  the  legislation  to  use  the  Court's  phrase)  is  only 
justified  where  all  of  the  following  criteria  are  clearly  met253 

A.  the  legislative  objective  is  obvious,  or  it  is  revealed  through  the  evidence 
offered  pursuant  to  the  failed  s.  1  argument,  and  severance  or  reading  in  would 
further  that  objective,  or  constitute  a  lesser  interference  with  that  objective  than 
would  striking  down; 


250 
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252 


For  example,  a  visible  minority  male  candidate  could  be  exempted  from  the  effects  of  a 
preferential  hiring  program  for  women. 

See,  for  example,  Nitya  Duclos  and  Kent  Roach,  "Constitutional  Remedies  as 
'Constitutional  Hints':  A  Comment  on  R.  v.  Schachter"  (1991),  36  McGill  LJ.  1;  Dale 
Gibson,  "Non-Destructive  Charter  Responses  to  Legislative  Inequalities"  (1989),  27  Alta. 
L  Rev.  181;  Allan  Donovan,  "Flexible  Approaches  to  Charter  Remedies"  (1991),  49  The 
Advocate  603;  Richard  Gold,  "From  Right  to  Remedy:  Putting  Equality  to  Work"  (1989), 
14  Queen's  LJ.  213;  Jacques  Fremont,  "Les  tribuneaux  et  la  Charte:  le  pouvoir 
d'ordonner  la  d6pense  de  fonds  publics  en  matieres  sociales  et  6conomiques"  (1991),  36 
McGill  LJ.  1323;  Andr6e  Lajoie,  "De  1'interventionnisme  judiciare  comme  apport  a 
Emergence  des  droits  sociaux"  (1991),  36  McGill  LJ.  1338;  and  Ghislain  Otis,  "La  Charte 
et  la  modification  des  programmes  gouvernementaux:  l'exemple  de  l'injonction 
structurelle  en  droit  americain"  (1991),  36  McGill  LJ.  1348. 

See  Schachter  v.  Canada,  supra,  note  116. 


253     Ibid.,  at  718. 
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B.  the  choice  of  means  used  by  the  legislature  to  further  that  objective  is  not 
so  unequivocal  that  severance/reading  in  would  constitute  an  unacceptable 
intrusion  into  the  legislative  domain;  and 

C.  severance  or  reading  in  would  not  involve  an  intrusion  into  legislative 
budgetary  decisions  so  substantial  as  to  change  the  nature  of  the  legislative 
scheme  in  question. 

The  Court  also  noted  that  in  some  cases  it  would  be  appropriate  to  suspend 
the  declaration  of  invalidity  to  give  a  legislature  time  to  amend  its  legislation 
so  as  to  conform  to  the  Charter.  Such  a  remedial  approach  would  be  justified 
if  the  immediate  striking  down  of  an  unconstitutional  law  would  create  a 
danger  to  the  public,  interfere  with  the  rule  of  law,  or  "result  in  the 
deprivation  of  benefits  to  deserving  persons  without  thereby  benefitting  the 
individual  whose  rights  have  been  violated".254 

In  considering  the  remedial  implications  of  underinclusive  equity 
programs,  it  is  important  to  distinguish  between  a  legislative  program  of 
special  benefits  and  a  public  or  private  institutional  affirmative  action 
program.  The  former  raises  much  more  intractable  questions  about  remedies, 
resource  allocation,  and  the  role  of  the  judiciary  than  the  latter.  Human 
rights  tribunals  and  courts  have  been  willing  to  order  the  introduction  of 
affirmative  action  programs  to  remedy  problems  of  systemic  discrimination 
within  institutions.255  Indeed,  human  rights  legislation  often  makes  explicit 
provision  for  such  a  remedial  outcome.  Thus,  a  finding  of  discrimination 
related  to  the  underinclusiveness  of  an  affirmative  action  program  within  an 
institutional  context  could  be  remedied  by  an  order  to  develop  an  affirmative 
action  program  for  the  excluded  group  if  warranted.  A  less  extensive  and 
more  immediate  remedy  might  be  the  ordering  of  an  exemption  to  a 
particular  individual  from  the  effects  of  a  preferential  treatment 
program.256  In  any  event,  the  option  of  striking  down  the  entire  program 
would  not  be  appropriate.  Moreover,  one  is  not  faced  with  the  difficult  issue 
of  imposing  positive  obligations  on  the  government  as  legislator.  Adjudicators 
appear  much  more  comfortable  with  the  idea  of  imposing  positive  obligations 
and  duties  on  employers  or  educational  institutions  as  opposed  to 
legislatures.  Nevertheless,  the  risk  that  the  benefit  will  be  eliminated  for  all 
individuals,  or  that  private  institutions  will  not  develop  programs  for  fear  that 


254  Ibid.,  at  719. 

255  See  note  48,  supra. 


256 


An  exemption  approach  is  also  possible  in  the  legislative  context:  see  decision  of 
Taraopolsky  J.  in  R  v.  Videoflicks  Ltd  (1984),  48  O.R.  (2d)  395,  14  D.L.R.  (4th)  10 
(CA);  rev'd  on  this  issue  sub  nom.  R.  v.  Edwards  Books  and  Art  Ltd,  supra,  note  161,  and 
Speerin  v.  North  Bay  (City)  (1991),  5  O.R.  (3d)  492,  85  D.LR  (4th)  365  (Gen.  Div.) 
(exempting  person  with  physical  disability  from  limitation  period). 
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they  will  be  challenged  as  underinclusive,  still  exists  even  in  the  private 
context  Finally,  given  the  language  of  special  provisions  endorsing  proactive 
initiatives  to  redress  social  disadvantage,  arguably  it  is  more  consistent  with 
the  underlying  purpose  of  human  rights  instruments  to  extend  affirmative 
action  measures  rather  than  striking  them  down. 


4.      CONCLUSIONS:  THE  PRACTICE  OF  EQUITY 

Conclusions  about  the  interrelationship  between  equality  and  equity  can 
be  drawn  on  two  levels.  First,  it  is  important  to  summarize  how  express 
legislative  and  constitutional  affirmative  action  provisions  should  be 
interpreted  to  ensure  they  fulfil  the  purpose  for  which  they  were  designed. 
To  the  extent  that  litigation  reveals  uncertainty  about  the  scope  and 
interpretation  of  these  kind  of  provisions,  judicial  and/or  legislative 
clarification  is  in  order.  On  a  second  level,  however,  the  above  review  of 
litigation  about  equality  and  affirmative  action  initiatives  provides  insights 
into  how  special  programs  should  and  should  not  be  implemented. 
Guidelines  for  the  development  of  proactive  equity  initiatives  to  address 
systemic  discrimination  should  be  the  focus  of  law  reform  initiatives,  either 
at  the  legislative  or  regulatory  level.  Although  a  detailed  review  of  how 
equity  programs  should  be  developed  could  be  the  focus  of  an  entire  report, 
at  this  point,  it  is  possible  to  enumerate  some  underlying  principles  that 
should  inform  the  practice  of  equity.  These  principles  are  derived  in  part 
from  the  lessons  of  litigation.  The  questions  raised  about  equity  initiatives 
through  the  litigation  process  deserve  attention  and  consideration,  even  if 
litigation  as  a  means  of  publicizing  these  concerns  is  rejected  in  some 
circumstances. 


(a)    Litigation  and  Affirmative  Action 

Despite  the  tendency  to  treat  special  legislative  and  constitutional 
provisions~elidbrsing  alSrmatrve  action  as  setting  out  exceptions  to  the 
protection  of  equality  rights,  it  would  appear  to  be  more  consistent  with  a 
large  and  generous  interpretation  of  equality  to  view  these  provisions  as 
integral  to  equality  rights^  For  to  create  the  substantive  conditions  of  equality, 
we  need  proactive  equity  initiatives  designed  to  redress  pervasive  and 
systemic  problems  of  inequality^  The  extent  to  which  we  are  prepared  to 
develop  such  initiatives  measures  our  commitment  to  equality  rather  than  our 
willingness  to  depart  from  it 

Intimately  related  to  viewing  affirmative  action  provisions  as  expressions 
of,  rather  than  exceptions  to,  equality  is  a  willingness  to  acknowledge  actual 
group-based  patterns  of  inequality  and  social  disadvantage  in  society.  In  other 
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words,  it  is  essential  to  adopt  a  contextualized  understanding  of  inequality, 
rather  than  adhering  to  a  formal  notion  that  all  individuals  are  equal  once 
the  law  proclaims  that  discrimination  is  illegal.  Affirmative  action  programs 
are  designed  to  redress  pervasive  and  systemic  problems  of  group  inequality. 
This  central  function  of  equity  initiatives  should  be  the  touchstone  for 
defining  affirmative  action  and  accordingly  the  reach  of  provisions  such  as 
section  15(2)  of  the  Charter  and  section  14(1)  of  the  Ontario  Human  Rights 
Code. 

One  of  the  key  ideas  that  I  have  tried  to  develop  in  this  study  paper  is 
the  need  to  be  attentive  to  the  nature  and  context  of  challenges  to  special 
programs.  Is  a  special  program  being  challenged  as  a  form  of  "reverse 
discrimination"  by  individuals  from  historically  and  socially  privileged  groups? 
Is  it  being  challenged  as  harmful  or  inadequate  by  its  supposed  beneficiaries? 
Or,  is  a  special  program  being  challenged  by  individuals  from  other  socially 
disadvantaged  groups  that  are  not  within  the  scope  of  the  program  or 
affected  by  the  special  program  in  some  way?  Responding  to  these  questions 
is  integral  to  a  purposive  and  contextualized  approach  to  the  interpretation 
of  special  programs  provisions. 

For  individuals  belonging  to  historically  privileged  groups,  section  15(2) 
of  the  Charter  or  section  14(1)  of  the  Ontario  Human  Rights  Code  may 
indeed  render  futile  legal  challenges  to  affirmative  action  initiatives  on  the 
ground  that  they  are  discriminatory  against  the  socially  advantaged.  It  was 
precisely  a  concern  with  excessive  "reverse  discrimination"  litigation  and  the 
striking  down  of  some  programs  as  discriminatory  that  prompted  the 
inclusion  of  explicit  provisions  endorsing  affirmative  action  in  human  rights 
documents.  Accordingly,  the  substantive  equality  rights  of  individuals  from 
groups  that  have  been  subjected  to  pervasive  systemic  discrimination  should 
take  precedence  over  the  formal  equality  rights  of  individuals  from 
historically  privileged  groups.  Rather  than  relying  on  the  courts  to  monitor 
and  scrutinize  the  validity  of  special  programs,  internal  institutional 
mechanisms,  human  rights  commissions,  and  potentially  other  specialized 
governmental  bodies  should  have  ultimate  responsibility  for  ensuring  the 
rationality,  effectiveness,  and  fairness  of  equity  programs  in  the  case  of 
complaints  by  individuals  from  socially  privileged  groups.257 


257 


There  is  currently  debate  in  Ontario  about  the  creation  of  a  specialized  employment 
equity  tribunal  to  monitor  the  implementation  of  proposed  employment  equity  legislation: 
see  Bill  79,  supra,  note  57;  and  Working  Towards  Equality,  supra,  note  57,  at  48-52.  See, 
also,  recommendation  for  the  establishment  of  an  "Equality  Rights  Tribunal"  in  Ontario 
Human  Rights  Review  Task  Force,  Achieving  Equality[:]  A  Report  on  Human  Rights 
Reform  (June  1992)  (Chair:  Mary  Cornish),  at  109-15.  Both  of  these  proposals  reveal  a 
consensus  about  the  importance  of  specialized  tribunals  to  address  human  rights  issues. 
However,  I  do  not  think  these  types  of  tribunals  should  assess  "reverse  discrimination" 
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Individuals  belonging  to  historically  and  socially  disadvantaged  groups 
should  be  entitled  to  challenge  the  adequacy  and  effectiveness  of  equity 
initiatives,  and  not  be  precluded  from  doing  so  by  provisions  such  as  section 
15(2)  of  the  Charter  or  special  provisions  endorsing  affirmative  action  in 
human  rights  legislation.  Despite  good  intentions  on  the  part  of  those  who 
formulate  and  implement  equity  initiatives,  they  may  nevertheless  be 
considered  problematic  from  the  perspective  of  those  they  are  designed  to 
benefit  or  from  the  perspective  of  individuals  from  other  socially 
disadvantaged  groups  not  included  within  the  scope  of  a  program  or  affected 
by  an  equity  program  in  some  way.  An  equity  program  may  be  experienced 
as  assimilationist,  stigmatizing,  misdirected,  inadequate,  or  underinclusive. 
These  kinds  of  concerns  deserve  to  be  heard  and,  if  litigation  is  the  channel 
for  expressing  such  concerns,  it  should  not  be  blocked  by  affirmative  action 
provisions  included  for  the  benefit  of  those  raising  such  concerns. 
Accordingly,  when  a  special  program  is  challenged  by  an  individual  member 
of  an  historically  disadvantaged  group,  its  rationality,  effectiveness,  and 
fairness  should  be  open  to  adjudicative  assessment. 

The  most  difficult  cases  in  this  regard  are  those  which  involve 
competing  equality  claims  between  individuals  from  different  socially 
disadvantaged  groups  or  between  an  individual  and  other  members  of  the 
same  socially  disadvantaged  group.  To  balance  the  competing  equality  claims 
in  these  cases,  adjudicators  should  again  be  prepared  to  be  assess  the 
rationality,  effectiveness,  and  fairness  of  a  special  program.  In  this  regard,  it 
will  be  particularly  important  to  develop  creative  remedial  responses  that 
retain  the  special  program  for  the  group  it  was  intended  to  benefit,  while 
eliminating  its  detrimental  impact  on  other  socially  disadvantaged  groups. 
Accordingly,  it  may  be  important  to  extend  the  scope  of  a  special  program 
to  make  it  more  inclusive  in  some  circumstances  or  to  exempt  certain 
individuals  or  groups  from  the  reach  of  the  equity  policy.  While  it  would 
appear  most  straightforward  to  interpret  special  program  provisions  so  as  to 
allow  the  kind  of  internal  balancing  of  equality  rights  contemplated  above, 
some  human  rights  documents  contain  other  balancing  mechanisms,  such  as 
section  1  of  the  Charter,  which  could  serve  the  same  function  in  cases  that 
do  not  fit  the  traditional  "reverse  discrimination"  paradigm. 


(b)    Enhancing  Equality  Through  the  Practice  of  Equity 

Beyond  the  question  of  when  individuals  should  have  recourse  to 
tribunals  to  adjudicate  the  interrelationship  between  equity  and  equality,  it 


complaints  because  proceedings  may  well  be  lengthy,  costly,  and  ultimately  subject  to 
judicial  review. 
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is  important  to  emphasize  some  key  principles  that  should  inform  the 
structuring  of  equity  initiatives  so  as  to  minimize  the  likelihood  of  litigation. 
These  principles  include  consultation  and  participation,  inclusiveness,  internal 
mechanisms  for  continued  revision  of  a  program,  and  institutional 
transformation. 


(i)    Consultation  and  Participation 

The  importance  of  consultation  with  "all  persons  and  groups  who  may 
be  affected"  is  referred  to  in  the  Ontario  Human  Rights  Commission's 
guidelines  on  special  programs.258  It  is  critical  that  equity  initiatives  be 
based  on  the  insights  of  those  who  will  be  directly  involved  in  making 
equality  an  institutional  reality.  While  considerable  emphasis  has  been 
placed  on  securing  support  for  equity  on  the  part  of  those  individuals  and 
groups  who  currently  control  societal  institutions,  equity  programs  should  be 
primarily  informed  by  the  experiential  knowledge  of  those  who  live  the  daily 
realities  of  inequality.  This  dimension  of  consultation  involves 
institutionalizing  processes  for  a  devolution  of  decision-making  power  to 
those  who  have  been  historically  excluded  from  and  denied  respect  within 
societal  institutions.  Those  who  are  formulating  equity  initiatives  need  to  go 
beyond  listening  to  the  concerns  and  ideas  of  those  who  experience  the 
harms  of  discrimination  and  begin  to  develop  mechanisms  for  empowering 
those  who  have  been  historically  excluded  or  marginalized  within  an 
institution,  particularly  on  issues  of  equity.  In  many  instances,  the  absence  or 
almost  total  exclusion  of  individuals  from  certain  social  groups  within  an 
organization  may  mean  that  community  groups  should  be  consulted  and 
included  in  the  process  of  formulating  equity  programs.  In  contrast  to  a  top- 
down  model  of  affirmative  action,  therefore,  what  could  be  called  an 
experiential  model  for  equity  needs  to  be  developed.259 


(ii)   Inclusive  Programs 

Equity  programs  should  be  as  inclusive  as  possible,  and  leave  open  the 
possibility  that  other  groups  experiencing  formerly  unrecognized  forms  of 
systemic  discrimination  be  included  when  the  inequality  they  experience  is 


258  Ontario  Human  Rights  Commission  Guidelines  on  Special  Programs,  supra,  note  165,  at  6. 
See,  also,  Canada,  A  Matter  of  Fairness,  supra,  note  56,  at  15-17  (recommending  a 
strengthening  of  the  duty  to  consult). 

259  For  an  elaboration  of  the  benefits  of  an  experiential  model  in  contrast  to  a  top-down 
model,  see  Sheppard  and  Westphal,  supra,  note  21.  See,  also,  Ellen  Baar,  "Using 
Accountable  Self  Regulation  to  Achieve  Employment  Equity  in  Universities",  in  Gender 
Equity  and  Institutional  Change  (1992),  12  Can.  Woman  Stud.  46. 
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brought  to  light.  In  the  Canadian  context,  extensive  statistical  and  social 
science  research  has  indicated  four  groups  that  experience  significant 
systemic  discrimination  in  the  workplace.  These  groups,  labelled  designated 
groups  pursuant  to  employment  equity  legislation,  include:  women,  native 
peoples,  persons  with  disabilities,  and  visible  minorities.260  Other  groups 
(such  as  minority  francophone  communities)  may  also  be  subject  to  systemic 
discrimination  in  particular  regions  of  the  country.  Equity  programs  should 
also  take  into  account  the  particular  needs  of  individuals  who  are  members 
of  more  than  one  group  (for  example,  women  of  colour).  Finally,  the 
question  of  systemic  discrimination  against  the  economically  disadvantaged, 
which  is  often  an  effect  of  other  forms  of  discrimination  such  as  racial  or 
sexual  prejudice,  or  the  denial  of  educational  or  employment  opportunities 
to  persons  with  physical  disabilities,  needs  to  be  incorporated  into  proactive 
equity  programs.  Developing  a  program  for  one  group,  while  systemic 
inequality  is  experienced  by  a  number  of  groups,  risks  dividing  those  who 
have  been  excluded  or  subjected  to  discrimination. 

Nonetheless,  different  groups  have  different  needs  that  will  affect  the 
kind  of  equity  initiatives  required.  Moreover,  it  is  important  to  take  into 
account  the  particular  needs  and  inequalities  prevalent  in  the  community 
within  which  an  institution  is  located.  Accordingly  it  is  important  to  develop 
inclusive  equity  programs,  which  are  nevertheless  attentive  to  the 
particularities  of  different  experiences  of  discrimination.  Moreover,  they 
should  include  flexible  exemption  provisions  to  deal  with  unforeseen 
problems  of  inequality  that  might  arise  with  respect  to  the  application  of  any 
preferential  treatment  dimension  of  an  equity  program. 


(iii)  Internal  Mechanisms  for  Revision  and  Review 

Equity  is  a  process  of  change.  Any  institutional  or  legislative  initiatives 
should  include  internal  mechanisms  for  revision,  evaluation,  and  the  airing 
of  individual  complaints.  It  is  important,  therefore,  to  set  up  institutionalized 
mechanisms  for  ensuring  that  an  equity  program  is  dynamic,  flexible, 
effective,  and  participatory.  Individuals  who  are  the  intended  beneficiaries  of 
a  program  should  be  actively  involved  in  shaping  its  contours  and  objectives. 
Individuals  who  have  been  historically  advantaged  in  particular  institutional 
contexts  also  need  to  be  involved  and  committed  to  the  practice  of  equity. 
Any  concerns  they  have  need  to  be  voiced  and  openly  discussed  to  prevent 
indirect  or  direct  "backlash",  misdirected  stigmatization,  and  harassment. 


260 


See  Employment  Equity  Act,  supra,  note  51.  See,  also,  Abella,  supra,  note  1. 
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(iv)   Institutional  Change 

Equity  initiatives  should  be  primarily  directed  towards  transforming 
existing  practices  and  policies  that  result  in  the  institutionalization  and 
reproduction  of  inequality.  Too  often,  the  objective  of  affirmative  action  is 
assumed  to  be  limited  to  changing  socially  disadvantaged  individuals  to  allow 
them  to  fit  into  an  unquestioned  institutional  and  societal  status  quo.  Such 
a  narrow  vision  of  affirmative  action  explains  its  simple  equation  with  hiring 
or  admission  preferences.  Those  who  have  been  disproportionately  excluded 
from  social  opportunities  are  to  be  included,  provided  they  emulate  the  ways 
of  being  and  doing  things  of  those  who  have  traditionally  dominated  a 
particular  social  sphere.  Challenging  the  reasons  for  exclusion  implicit  in  the 
institutional  norms  and  standards  designed  for  the  benefit  of  a  privileged 
minority  in  society  makes  possible  a  more  radical  and  ultimately  more 
successful  equity  project  Individuals  do  not  have  to  fit  themselves 
uncomfortably  into  existing  institutions;  rather,  institutional  norms  change  to 
make  the  previously  excluded  individual  feel  at  home.  For  a  society 
committed  to  equity  is  a  society  committed  to  institutional  change,  where 
group  differences  become  sources  of  enrichment  rather  than  the  markers  of 
poverty,  "exclusion,  and  non-respect 


APPENDIX 

HUMAN  RIGHTS  PROVISIONS 
ON  AFFIRMATIVE  ACTION 


BRITISH  COLUMBIA 

Human  Rights  Act,  S.B.C  1984,  c.  22,  s.  19. 

19.  — (1)  Where  a  charitable,  philanthropic,  educational,  fraternal, 
religious  or  social  organization  or  corporation  that  is  not  operated  for 
profit  has  as  a  primary  purpose  the  promotion  of  the  interests  and 
welfare  of  an  identifiable  group  or  class  of  persons  characterized  by  a 
physical  or  mental  disability  or  by  a  common  race,  religion,  age,  sex, 
marital  status,  political  belief,  colour,  ancestry  or  place  of  origin,  that 
organization  or  group  shall  not  be  considered  as  contravening  this  Act 
because  it  is  granting  a  preference  to  members  of  the  identifiable  group 
or  class  of  persons. 

(2)  The  council  may  approve  any  program  or  activity  that  has  as  its 
object  the  amelioration  of  conditions  of  disadvantaged  individuals  or 
groups,  and  any  approved  program  or  activity  shall  be  deemed  not  to 
be  in  contravention  of  this  Act. 


CANADIAN  HUMAN  RIGHTS  ACT 

Canadian  Human  Rights  Act,  R.S.C.  1985,  c.  H-6,  ss.  16,  17(1),  (2). 

16.  —  (1)  It  is  not  a  discriminatory  practice  for  a  person  to  adopt  or 
carry  out  a  special  program,  plan  or  arrangement  designed  to  prevent 
disadvantages  that  are  likely  to  be  suffered  by,  or  to  eliminate  or  reduce 
disadvantages  that  are  suffered  by,  any  group  of  individuals  when  those 
disadvantages  would  be  or  are  based  on  or  related  to  the  race,  national 
or  ethnic  origin,  colour,  religion,  age,  sex,  marital  status,  family  status  or 
disability  of  members  of  that  group,  by  improving  opportunities 
respecting  goods,  services,  facilities,  accommodation  or  employment  in 
relation  to  that  group. 

(2)  The  Canadian  Human  Rights  Commission  may 
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(a)  make  general  recommendations  concerning  desirable 
objectives  for  special  programs,  plans  or  arrangements 
referred  to  in  subsection  (1);  and 

(b)  on  application,  give  such  advice  and  assistance  with  respect  to 
the  adoption  or  carrying  out  of  a  special  program,  plan  or 
arrangement  referred  to  in  subsection  (1)  as  will  serve  to  aid 
in  the  achievement  of  the  objectives  the  program,  plan  or 
arrangement  was  designed  to  achieve. 


17.  —  (1)  A  person  who  proposes  to  implement  a  plan  for  adapting  any 
services,  facilities,  premises,  equipment  or  operations  to  meet  the  needs 
of  persons  arising  from  a  disability  may  apply  to  the  Canadian  Human 
Rights  Commission  for  approval  of  the  plan. 

(2)  The  Commission  may,  by  written  notice  to  a  person  making  an 
application  pursuant  to  subsection  (1),  approve  the  plan  if  the 
Commission  is  satisfied  that  the  plan  is  appropriate  for  meeting  the 
needs  of  persons  arising  from  a  disability. 


MANITOBA 

The  Human  Rights  Code,  S.M.  1987-88,  c.  45  (also  C.C.S.M.,  c.  H  175), 
ss.  11,  43(1),  (2)(e). 

11.  Notwithstanding  any  other  provision  of  this  Code,  it  is  not 
discrimination,  a  contravention  of  this  Code,  or  an  offence  under  this 
Code 

(a)  to  make  reasonable  accommodation  for  the  special  needs  of 
an  individual  or  group,  if  those  special  needs  are  based  upon 
any  characteristic  referred  to  in  subsection  9(2);  or 

(b)  to  plan,  advertise,  adopt  or  implement  an  affirmative  action 
program  or  other  special  program  that 

(i)  has  as  its  object  the  amelioration  of  conditions  of 
disadvantaged  individuals  or  groups,  including  those  who 
are  disadvantaged  because  of  any  characteristic  referred 
to  in  subsection  9(2),  and 

(ii)   achieves  or  is  reasonably  likely  to  achieve  that  object. 
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43.  —  (1)  After  completion  of  the  hearing,  the  adjudicator  shall  decide 
whether  or  not,  on  a  balance  of  probabilities,  any  party  to  the 
adjudication  has  directly  or  indirectly  contravened  the  Code  in  this 
manner  alleged  in  the  complaint. 

(2)  Where,  under  subsection  (1),  the  adjudicator  decides  that  a  party 
to  the  adjudication  has  contravened  the  Code,  the  adjudicator  may 
order  the  party  to  do  one  or  more  of  the  following: 


(e)  adopt  and  implement  an  affirmative  action  program  or  other 
special  program  of  the  type  referred  to  in  clause  11(b),  if  the 
evidence  at  the  hearing  has  disclosed  that  the  party  engaged 
in  a  pattern  or  practice  of  contravening  this  Code. 


NEW  BRUNSWICK 

Human  Rights  Act,  R.S.N.B.  1973,  c.  H-ll,  s.  13. 

13.  —  (1)  On  the  application  of  any  person,  or  on  its  own  initiative,  the 
Commission  may  approve  a  programme  to  be  undertaken  by  any  person 
designed  to  promote  the  welfare  of  any  class  of  persons. 

(2)  At  any  time  before  or  after  approving  a  programme,  the 
Commission  may 

(a)  make  inquiries  concerning  the  programme, 

(b)  vary  the  programme, 

(c)  impose  conditions  on  the  programme,  or 

(d)  withdraw  approval  of  the  programme, 
as  the  Commission  thinks  fit. 

(3)  Anything  done  in  accordance  with  a  programme  approved 
pursuant  to  this  section  is  not  a  violation  of  the  provisions  of  this  Act. 
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NEWFOUNDLAND 

Human  Rights  Code,  R.S.N.  1990,  c.  H-14,  s.  19. 

19.  —  (1)  On  the  application  of  a  person  the  Commission  may  approve 
programs  designed  to  prevent,  reduce  or  eliminate  disadvantages 
respecting  services,  facilities,  accommodation  or  employment  that  may 
be  or  are  suffered  by  a  group  of  individuals  where  those  disadvantages 
would  be,  or  are  based  on  or  related  to  the  race,  religion,  religious 
creed,  political  opinion,  colour  or  ethnic,  national  or  social  origin,  sex, 
marital  status,  physical  disability  or  mental  disability  of  members  of  that 
group  or  the  age  of  that  group. 

(2)  Before  or  after  the  commission  approves  a  program,  the 
commission  may 

(a)  make  inquiries  concerning  the  program; 

(b)  vary  the  program; 

(c)  impose  conditions  on  the  program;  or 

(d)  withdraw  approval  of  the  program, 
as  it  thinks  appropriate. 

(3)  Nothing  done  in  accordance  with  a  program  approved  under  this 
section  is  a  violation  of  this  Act. 

NORTHWEST  TERRITORIES 

Fair  Practices  Act,  R.S.N. W.T.  1988,  c.  F-2,  s.  9. 

9.  The  Commissioner  may  approve  programs  designed  to  promote  the 
welfare  of  any  class  of  individuals,  and  any  such  program  shall  be 
deemed  not  to  be  a  contravention  of  this  Act. 

NOVA  SCOTIA 

Human  Rights  Act,  R.S.N.S.  1989,  c.  214,  s.  25. 

25.  The  Commission  may  approve  programs  of  Government,  private 
organizations  or  persons  designed  to  promote  the  welfare  of  any  class 
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of  individuals,  and  any  approved  program  is  deemed  not  to  be  a 
violation  of  the  prohibitions  of  this  Act. 


ONTARIO 

Human  Rights  Code,  R.S.O.  1990,  c.  H.19,  ss.  14,  29(c). 

14.  —  (1)  A  right  under  Part  I  is  not  infringed  by  the  implementation 
of  a  special  program  designed  to  relieve  hardship  or  economic 
disadvantage  or  to  assist  disadvantaged  persons  or  groups  to  achieve  or 
attempt  to  achieve  equal  opportunity  or  that  is  likely  to  contribute  to 
the  elimination  of  the  infringement  of  rights  under  Part  I. 

(2)  The  Commission  may, 

(a)  upon  its  own  initiative; 

(b)  upon  application  by  a  person  seeking  to  implement  a  special 
program  under  the  protection  of  subsection  (1);  or 

(c)  upon  a  complaint  in  respect  of  which  the  protection  of 
subsection  (1)  is  claimed, 

inquire   into   the   special   program   and,   in   the   discretion  of  the 
Commission,  may  by  order  declare, 

(d)  that  the  special  program,  as  defined  in  the  order,  does  not 
satisfy  the  requirements  of  subsection  (1);  or 

(e)  that  the  special  program  as  defined  in  the  order,  with  such 
modifications,  if  any,  as  the  Commission  considers  advisable, 
satisfies  the  requirements  of  subsection  (1). 

(3)  A  person  aggrieved  by  the  making  of  an  order  under  subsection  (2) 
may  request  the  Commission  to  reconsider  its  order  and  section  37,  with 
necessary  modifications,  applies. 

(4)  Subsection  (1)  does  not  apply  to  a  special  program  where  an  order 
is  made  under  clause  (2)(d)  or  where  an  order  is  made  under  clause 
(2)(e)  with  modifications  of  the  special  program  that  are  not 
implemented. 

(5)  Subsection  (2)  does  not  apply  to  a  special  program  implemented 
by  the  Crown  or  an  agency  of  the  Crown. 
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29.   It  is  the  function  of  the  Commission, 


(c)  to  recommend  for  consideration  a  special  plan  or  program 
designed  to  meet  the  requirements  of  subsection  14(1),  subject 
to  the  right  of  a  person  aggrieved  by  the  implementation  of 
the  plan  or  program  to  request  the  Commission  to  reconsider 
its  recommendation  and  section  37  applies  with  necessary 
modifications. 


PRINCE  EDWARD  ISLAND 

Human  Rights  Act,  R.S.P.E.I.  1988,  c.  H-12,  s.  20. 

20.  The  Commission  may  approve  programs  of  government,  private 
organizations  or  persons  designed  to  promote  the  welfare  of  any  class 
of  individuals,  and  any  approved  program  shall  be  deemed  not  to  be  a 
violation  of  the  prohibitions  of  this  Act. 

QUEBEC 

Charter  of  Human  Rights  and  Freedoms,  R.S.Q.  1977,  c.  C-12,  ss.  86-92,  as 
enacted  by  S.Q.  1982,  c.  61,  s.  21  and  amended  by  S.Q.  1989,  c.  51,  ss.  6-11. 

86.  The  object  of  an  affirmative  action  program  is  to  remedy  the 
situation  of  persons  belonging  to  groups  discriminated  against  in 
employment,  or  in  the  sector  of  education  or  of  health  services  and 
other  services  generally  available  to  the  public. 

An  affirmative  action  program  is  deemed  non-discriminatory  if  it  is 
established  in  conformity  with  the  Charter. 

87.  Every  affirmative  action  program  must  be  approved  by  the 
Commission,  unless  it  is  imposed  by  order  of  a  tribunal.  [Not  yet 
proclaimed  in  force.] 

The  Commission  shall,  on  request,  lend  assistance  for  the  devising  of 
an  affirmative  action  program. 

88.  If,  after  investigation,  the  Commission  confirms  that  the  existence 
of  a  situation  involving  discrimination  referred  to  in  section  86,  it  may 
propose  the  implementation  of  an  affirmative  action  program  within 
such  time  as  it  may  fix. 
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Where  its  proposal  has  not  been  followed,  the  Commission  may 
apply  to  a  tribunal  and,  on  proof  of  the  existence  of  a  situation 
contemplated  in  section  86,  obtain,  within  the  time  fixed  by  the  tribunal, 
an  order  to  devise  and  implement  a  program.  The  program  thus 
devised  is  filed  with  the  tribunal  which  may,  in  accordance  with  the 
Charter,  make  the  modifications  it  considers  appropriate. 

89.  The  Commission  shall  supervise  the  administration  of  the 
affirmative  action  programs.  It  may  make  investigations  and  require 
reports. 

90.  Where  the  Commission  becomes  aware  that  an  affirmative  action 
program  has  not  been  implemented  within  the  allotted  time  or  is  not 
being  complied  with,  it  may,  in  the  case  of  a  program  it  has  approved, 
withdraw  its  approval  or,  if  it  proposed  implementation  of  the  program, 
it  may  apply  to  a  tribunal  in  accordance  with  the  second  paragraph  of 
section  88. 

91.  A  program  contemplated  in  section  88  may  be  modified, 
postponed  or  cancelled  if  new  facts  warrant  it. 

If  the  Commission  and  the  person  required  or  having  consented  to 
implement  the  affirmative  action  program  agree  on  its  modification, 
postponement  or  cancellation,  the  agreement  shall  be  evidenced  in 
writing. 

Failing  agreement,  either  party  may  request  the  tribunal  to  which 
the  commission  has  applied  pursuant  to  the  second  paragraph  of  section 
88  to  decide  whether  the  new  facts  warrant  the  modification, 
postponement  or  cancellation  of  the  program. 

All  modifications  must  conform  to  the  Charter. 

92.  The  Government  must  require  its  departments  and  agencies  to 
implement  affirmative  action  programs  within  such  time  as  it  may  fix. 

Sections  87  to  91  do  not  apply  to  the  programs  contemplated  in  this 
section.  The  programs  must,  however,  be  the  object  of  a  consultation 
with  the  Commission  before  being  implemented. 


SASKATCHEWAN 

The  Saskatchewan  Human  Rights  Code,  S.S.  1979,  c.  S-24.1,  ss.  31(7),  41(a), 
as  amended  by  S.S.  1989-90,  c.  23,  ss.  19(1),  20. 
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31.  —  (7)  Where,  at  the  conclusion  of  an  inquiry,  the  board  of  inquiry 
finds  that  the  complaint  to  which  the  inquiry  relates  is  substantiated  on 
a  balance  of  probabilities,  the  board  may,  subject  to  subsections  (9), 
(9.1)  and  (10),  order  any  person  who  has  contravened  any  provision  of 
this  Act,  or  any  other  Act  administered  by  the  commission,  to  do  any  act 
or  thing  that  in  the  opinion  of  the  board  constitutes  full  compliance  with 
that  provision  and  to  rectify  any  injury  caused  to  any  person  and  to 
make  compensation  therefor,  including,  without  restricting  the  generality 
of  the  foregoing,  an  order: 

(a)  requiring  that  person  to  cease  contravening  that  provision  and, 
in  consultation  with  the  commission  on  the  general  purposes 
thereof,  to  take  measures,  including  adoption  of  a  program 
mentioned  in  section  47,  to  prevent  the  same  or  similar 
contravention  occurring  in  the  future. 

47.  —  (1)  On  the  application  of  any  person  or  on  its  own  initiative,  the 
commission  may  approve  or  order  any  program  to  be  undertaken  by  any 
person  if  the  program  is  designed  to  prevent  disadvantages  that  are 
likely  to  be  suffered  by,  or  to  eliminate  or  reduce  disadvantages  that  are 
suffered  by,  any  group  of  individuals  when  those  disadvantages  would  be 
or  are  based  on  or  related  to  the  race,  creed,  religion,  colour,  sex, 
marital  status,  disability,  age,  nationality,  ancestry  or  place  of  origin  of 
members  of  that  group,  by  improving  opportunities  respecting  services, 
facilities,  accommodation,  employment  or  education  in  relation  to  that 
group. 

(2)  At  any  time  before  or  after  approval  to  a  program  is  given  by  the 
commission,  or  a  program  is  ordered  by  the  commission  or  a  board  of 
inquiry,  the  commission  may: 

(a)  make  inquiries  concerning  the  program; 

(b)  vary  the  program; 

(c)  impose  conditions  on  the  program;  or 

(d)  withdraw  approval  of  the  program  as  the  commission  thinks 
fit. 

(3)  Nothing  done  in  accordance  with  a  program  approved  pursuant  to 
this  section  is  a  violation  of  the  provisions  of  this  Act. 
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YUKON  TERRITORY 


Human  Rights  Act,  S.Y.T.  1987,  c.  3  (also  R.S.Y.T.  1986,  c.  11  (Supp.  1)), 
s.  12. 

12.  — (1)  Special  programs  and  affirmative  action  programs  are  not 
discrimination. 

(2)  Special  programs  are  programs  designed  to  prevent  disadvantages 
that  are  likely  to  be  suffered  by  any  group  identified  by  reference  to  a 
prohibited  ground  of  discrimination. 

(3)  Affirmative  action  programs  are  programs  designed  to  reduce 
disadvantages  resulting  from  discrimination  suffered  by  a  group 
identified  by  reference  to  a  prohibited  ground  of  discrimination. 


CANADIAN  CHARTER  OF  RIGHTS  AND  FREEDOMS 

Canadian  Charter  of  Rights  and  Freedoms,  being  Part  I  of  the  Constitution 
Act,  1982,  which  is  Schedule  B  of  the  Canada  Act  1982,  c.ll  (U.K.). 

15.  —  (1)  Every  individual  is  equal  before  and  under  the  law  and  has 
the  right  to  the  equal  protection  and  equal  benefit  of  the  law  without 
discrimination  and,  in  particular,  without  discrimination  based  on  race, 
national  or  ethnic  origin,  colour,  religion,  sex,  age  or  mental  or  physical 
disability. 

(2)  Subsection  (1)  does  not  preclude  any  law,  program  or  activity  that 
has  as  its  object  the  amelioration  of  conditions  of  disadvantaged 
individuals  or  groups  including  those  that  are  disadvantaged  because  of 
race,  national  or  ethnic  origin,  colour,  religion,  sex,  age  or  mental  or 
physical  disability. 
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